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Abstract

The article investigates the significance of syntax in the multilingual EU law. It
attempts to respond to the question whether syntax is apt to contribute to the uni-
formity of that law and how, with regard to this function, it relates to the (widely
disputed yet uncontested) semantic and pragmatic methods of achieving such a uni-
formity. In order to respond to this question, the article firstly, recalls fundamen-
tal concepts which would help conceptualize the endeavour and, secondly, presents
examples of analysis of syntax arrangements which can be deemed representa-
tive for the study of the said problem of contribution. The study finds that EU law
(expressed in 24 official languages which have equal authentic status) relies on
diversified syntax of its respective constitutive languages. Syntax structures used in
respective language versions of EU law represent narrower, law-specific, form of
syntax structures available in these languages. Its specificity is determined mostly
by legislative traditions of respective EU member states. Syntactic structures of
EU law produced in different official languages do not represent a single pattern
because of diversified mode of producing illocutionary value of provisions in which
strongly idiomatic modal verbs (modal operators) and even special modal structures
(not necessarily containing modal verbs) are used to express legal norms. They also
differ when it comes to their law-specific compositionality, i.e. flexibility of differ-
ent syntax structure to produce the same meaning and, in the same time, to pre-
serve their genre/register informational value. Notwithstanding, these structures
have well pronounced and system-significant common features within respective
Germanic, Romanic, and Slavic families of languages in which EU law is mostly
reproduced. The sentence structure and the relevant register of EU law provisions
are the same for respective versions of EU texts of law expressed in the languages
belonging to the respective three language families which were examined for the
sake of this study. These common features are re-enforced by the synoptic mode of
producing EU law which imposes formal resemblance of provisions reproduced in
respective EU official languages to each other. The multilingual EU legislator also
uses patterns which grant legal text the relevant register, yet its specific EU character
ultimately transpires through semantic aspects of EU texts rather than their mere
syntax. The unity of the system is achieved most strongly through the EU specific
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interpretation, where the teleological methods (which can be conceived as a lan-
guage means to achieve EU law goals and objectives at the pragmatic level) are of
utmost importance. Thus, there is no EU-specific syntax which would, as such, con-
tribute to unity of EU law. Instead, unity is achieved in the area of semantics and
pragmatics. The well exposed anaphoric character of EU law (as any other type of
law) may contribute to narrowing down possibility for differentiation of respective
language versions of EU law.

Keywords EU law - Syntax of law - Multilingual law - Anaphorisation of law -
Structural grammar of law

1 Introduction

Syntax of texts of EU law has attracted little research attention. So far, the most
extensive analysis of syntax-related issues in texts of law (in general) was pre-
sented in the works representing or reflecting on structural semiotics. Jackson
[22], evidently inspired by theories presented by Greimas [17] and Carrién-
Wam [10] argued that any legal discourse (including law itself) was based on
a cognitive model which made recourse to syntactic, deep semantic and prag-
matic structures specific only to law. At the syntactic and semantic level, these
structures were conceived to make possible legal propositions which involved
the use of a small, yet distinctive, group of modalities (such as English should,
may, must) which give law-expressing sentences their significant pragmatic value.
These studies found out that the bottom-line factor which made it possible for
such propositions to express the law was a non-language-originated factor—the
authority of their originator (the legislator) or their primary addressees (such as,
especially, judges) to, respectively, claim that their utterances are representations
of legal norms, and verify, that these utterances are indeed the law.

In the existing body of literature, legal syntax is conceived to be significantly
narrow form of general syntax. Greimas argument related to syntax is somewhat
similar to that presented by Carrién-Wam, as it also emphasized the value of a
narrow form of legal syntax in coding a given text as a text of the law—the one
apt to produce legislator-intended effects (in the process referred to as “produc-
tion juridique™). Yet, for the two researchers, syntax does not have any predictive
value in judging whether a given text is indeed the text of the law. The deci-
sive factor is only the fact that the text considered has originated from someone
authorized to make law, again being a non-text related consideration.

Some worthwhile investigations, albeit rather rudimentary, have been under-
taken within the plain language movement, which sought to the language of law
a standard which would be sufficiently clear to ease (and measure) compliance
(e.g. Adler [1], Felsenfeld [12]). For quite obvious reasons, these studies notice
the value of syntax in achieving subjective or objective law clarity. The former
form of clarity reflects the communication standards between respective, concrete
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parties involved in the communication process; the latter one is concerned with
an “objective” measure of clarity of that communication (measured by reference
to some uniform benchmarks).

Limited relevance of a general benchmarking issue for understanding and practic-
ing law clarity was attempted to be overcome by the normative concept of catapha-
ticity of the law. This concept was about achieving the quality standard of communi-
cation of the law significant for the production of an adequate level of accessibility
for its primary recipient(s). Thus, it made possible to depart evident contingency
of subjective setting of communication as well as from the orthodoxy of the objec-
tive concept of clarity [32]. The core concept of cataphaticity—accessibility of texts
of law to its addressees, was defined by reference to Higgins’ argumentation [20]
which emphasised that communication would become understandable only if it
has identified communication competences of the counterparties involved in it and
achieved the required match between these competences. Relatively extensive stud-
ies on accessibility barriers of legal texts appear to fall within this area of study.
They emphasize that syntax is an important contributor to such barriers whenever
complex sentences (nominal and/or hypotactic structures of sentences) are used in a
text created for special purposes (such as texts of law are). These studies acknowl-
edged that such a complexity required an unrealistically inflated cognitive process-
ing skills of the people involved in the communication process [34]. Importantly,
they also noted that such skills were difficult to achieve because text precision (so
much needed in texts of law) was highly context-dependent [4] and that textual com-
plexity also necessitated language economisation and deagentization [13].

Some arguments worthwhile for syntax analysis were formulated within the stud-
ies of language policy where status, corpus and acquisition practices are investigated
(see e.g. Hornberger [21], Tognini-Bonelli [38]). Within this field of study, status is
meant to reflect social functions attributed to the language in its various social con-
texts, whereas corpus can be construed as the legitimate scale and scope of change-
ability of language as a factor of adjustment to social context in which language
communication occurs. Acquisition is defined as “the allocation of users or the dis-
tribution of languages/literacies, by means of creating or improving opportunity or
incentive to learn them, or both” [20]. Corpus studies contribute to the studies of
syntax of texts of law when it comes to distributional analysis of words combina-
tion. They fall short of effectiveness when it comes to the analysis of syntax con-
sidered as a potential signalling system of legal genre or the mechanism of creating
norms of behaviour (see e g. a representative example of Gozdz-Roszkowski [16]).

Regardless of uncontested merits of these studies, they were not that much con-
cerned with syntax or—even less so—with style of texts of the law as with syn-
tax-semantic quality of utterances (i.e. legal provisions) meant to effectively convey
their primary content, i.e. norms of the law. If at all, syntax issues transpired in this
research in a rather secondary, albeit important, recommendation to make sentences
of texts of the law as short as possible and thus—presumably—understandable to
people to which they are addressed [12].

The style as such has never attracted such an attention of legal researchers which
would expand beyond their general interest in achieving something which they
would consider “a good style” of legislation. Such a standard is most commonly
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defined in rather semantic terms as something which is a result of clarity, preci-
sion and unambiguity of expression of norms of behaviour (see a review of older
concepts in Mellinkoff [31]). Notwithstanding, these studies raised an argument
important for this study, that the “style” was a result of specific syntax and semantic
choices in a production of a given text meant to produce a text of good quality, i.e.
the text which meets functionality, reliability and even aesthetic standards. Function-
ality standard will be met whenever the utterance of law has pragmatic impact ade-
quate to the legislator—actant’s intentions; reliability can be defined as consistency
of that impact in various situations where the utterance of law can be applied; the
aesthetic standard will be met when the utterance of the law complies with literary
concepts of an acceptable formal construction; in a more sophisticated form of the
latter claim, legal text (as any other text) will be deemed to meet aesthetics standard,
when it smoothly represents the thought without attracting much attention to itself,
or—in terms of semantic transparency concept of language morphology—when it
makes it possible to easily foresee the meaning of utterances by referring it to a
larger language structure relevant to the text considered [6].

The syntax-semantic choice is made within the boundaries of the general lan-
guage system, i.e. Saussurian langue—which denotes operational paradigm of a
given language system [36]. In the case of law, that language system is limited as
the creators of texts of the law cannot use all the vocabulary and syntax available for
any assertion in a given language, but rather have to use only a limited number of
language arrangements. In other words, they have to significantly reduce semantic
and syntactic choices to meet the rather rigid standard of legislation-making. Such
constraints do not only arise within just one piece of legislation, but emerge in the
entire legal system. Thus, from this point of view, language of the law should be
considered anaphoric, i.e. constantly making recourse to the already existing body
of the law. This systemic feature of legislation has an important bearing on the style
(and, consequentially, syntax) of the law as any previous legislative choices contain
the scope of legitimate legislative action when it comes to its syntax and semantics
aspects. From the point of view of text studies, this argument can be re-formulated
to mean that the existing body of law is a “material” for any new systemic elements.
Following Kayser [24], the “material” (der Stoff) can be defined as any element
referred to the relevant text (i.e. serving as a signifying point of reference) yet exist-
ing outside of that text, and having its own tradition as well as its own fixed mode of
processing, its own timing and space location.

There is an important reason for the desperate failure of fully-fledged investiga-
tions concerned with syntax and style of law. Above all, what counts in any text of
law is its meaning or sense. This contention should indeed drive any analysis more
towards semantics than towards syntax of legal texts. Yet, adequate comprehension
of the language comes only together with its grammar structure, thus compelling
syntax investigation to be performed on equal footing with semantics.

This study has two main goals:

(a) to investigate whether there is one model of syntax used in the multilingual

(expressed in 24 official languages) EU law;
(b) to verify whether syntax contributes to the uniformity of EU law.
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The latter goal is indeed the one which immediately calls for an identification of
how syntax stands in the overall model of achieving EU law unity.

2 Basic Propositions About the Legal Text

In this study we make an important choice of a theoretical convention initiated by
Wréblewski [43] and reflected in more recent literature (e.g. Kurzon [26]; Trosberg
[39]) distinguishing the language of the law from the legal language. According to
this convention, the former is the language in which legal texts are expressed: conse-
quentially, this language originates only from the—conceived in abstract, theoretical
terms—Ilegislative authority. In contrast, the legal language is a meta-language of
the language of law, i.e. the language in which assertions (written or spoken) about
the law (i.e. about the sources of law) are made by those who reflect on any text of
the law the Consequentially to this contention, only the language of the law is genu-
inely and directly performative, i.e. it is intended (and understood to intend) to cause
specific behaviour of those to whom it has been addressed. In contrast, the legal
language is used in any form of language not containing the law but rather reflect-
ing on it, e.g. with the intent to inform about the law or to persuade to accept some
opinions about the law.

It is astonishing that all concepts of “text of the law” are either largely intuitive
when it comes to the identification that any “text” (considered as it is experienced,
often with no clear referral to an act of its promulgation) indeed contains “the law”.
Yet, it is important to note that the text informs its readers about its specific law con-
tent because of its specific vocabulary and specific syntax.

Yet, there is no much agreement about what text really is in the academic com-
munity. According to Eco [11]:

“The so called signifying chain produces texts which carry with them the rec-
ollection of the intertextuality which nourishes them. Texts generate, or are
capable of generating, multiple (and ultimately infinite) readings and interpre-
tations (...) Signification is to be located exclusively in the text. The text is the
locus where meaning is produced and becomes productive (signifying prac-
tice). With its texture, the signs of the dictionary (as codifying equivalences)
can emerge only by a rigidification and death of sense (...) A text is not simply
a communication apparatus. It is a device which questions the previous signi-
fying systems often renews them and sometimes destroys them.”

Any text, including texts of the law, is a discursive or linguistic practice deploying
some vocabulary [8]. As such, it is composed of “performances that have the prag-
matic significance of assertions, which on the syntactic side are utterances of declar-
ative sentences, and whose semantic content consists of propositions” [8]. Only with
the established relationship to one another, they assume sense which can be con-
veyed in the process of communication. In what Brandom calls “the iron triangle of
discursiveness”, the pragmatic realm of a discourse is about asserting, whereas the
semantic realm is about proposition contexts and the syntactic realm about declara-
tive sentences [8]. The necessary pragmatic significance of assertions must include
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practices of asking for their reasons and about explaining these reasons by counter-
parties involved in the communication. Thus, the process of communication always
involve those who—by virtue of an applicable social convention—are obliged to
give a reason for their assertions (or utterances—conceived for the sake of this arti-
cle to have a broad meaning encompassing also writing representations of thoughts)
and those who, on the other hand, are entitled to request the explanation of reasons.

The decisive aspect of any textual utterance containing the text of the law is about
the nature of apocatastasis, i.e. the notional, yet reconstructible “presence” of the
law-utterance originator in any situation where his/her uttered text is referred to in
order to eventually understand its content (in some contingencies leading to its appli-
cation). Apocatastatis situation is usually quite diligently designed by the utterance
originator with respect to its primary intended addressees. Thus, with respect to the
law, the legislator usually makes every possible effort to set the utterance seman-
tic-syntax structure in the manner making it possible for the primary addressees to
properly (i.e. in line with the legislator’s intentions) conceive it as a text of law,
interpret it, and apply it. Moreover, apocatastatis situation conceived (and designed)
by the legislator is usually “informed” about the law-relevant scope of application of
the piece of law concerned so that it is delineated apart from non-law relevant situ-
ations, such as e.g. the ones where the text of law is being learned (e.g. by anybody
interested in the general content of the given text of law or by students of law for an
exam) with no immediate intention of its application.

In the law-relevant setting, apocatastasis situation must consider the text of law
to be a piece of stabilised in a written form strategic communication having spe-
cific pragmatic value, i.e. intended to achieve some social goals and/or objectives
normally not achievable (or achievable, yet at a much higher social cost) within any
other social system except law. This aspect of texts of law is also meant to contain
the number of their acceptable interpretations—quite contrary to what Eco main-
tained with respect to texts of general character.

In other words, apocatastatic situation sets the framework for a specific Sprach-
spiel in the sense assigned to it by Wittgenstein [42] (see also [35]). Namely,
socially meaningful confrontation with the text involves significant presuppositions
determined by the language, communication actions, and a general social context
involved in this situation. Such presuppositions are available only for people who
already know the relevant elements (language and non-language) of the social code
(Sprachregel) employed in it and defining “life-form” (Lebensform) of the social
practice in which this code is meant to be used. Thus, Sprachregel is a logical link
between the utterance (in any socially meaningful form, including text with its spe-
cific syntax) and its understanding in a context—considered in general social terms
as well as in terms of a given situation where it occurs. As a result, it is concrete
and pragmatic category which is stabilised as to its conduct and outcome by widely
accepted and known institutions, practices and techniques of behaviour (including,
obviously rules pertaining to syntax and assigning logical value to it) which—in the
same time—are suitable to verify the utterance considered as understandable (at the
least) or conveying socially-significant content (at the most).

According to Levinson [27] any socially meaningful interpretation (decoding)
occurs only with regard to something which meets the following conditions:
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(a) it has been communicated intentionally;

(b) by force of a broader (than that “something”) social convention, it has a specific
form adequately associated with the content of the communication;

(c) that form draws from a set of features granting it contrastivity in relationship to
other communications;

(d) in the same time, that form follows systemic grammar.

Lyons [29] argues that the communicative context is a fully realised element of
communication. That realisation encompasses identification of the following aspects
of an utterance:

(a) its social role and structure;

(b) its setting in time and space;

(c) the degree of its official status;

(d) the means of its conveyance;

(e) its content:

(f) its realm which determines its register.

Thus, in the realm of pragmatics studies represented by Levinson and Lyons, the
form of utterance is of high importance as an element of sense-decoding (interpreta-
tion). Yet, the two researchers emphasize that the form cannot suffice in this process
and requires some presupposition, it is not convincing that the infra-textual or extra-
textual elements identified by the two outstanding pragmatics researchers suffice
to explain these presuppositions. Especially, they miss an important point that the
reason or objective of the reader of a text has important bearing on how it is inter-
preted as it represents an important setting for other legitimate presuppositions the
reader can have with respect to that text. Yet, the arguments of Levinson and Lyons
highlight an important function of the form—i.e. that, itself, it conveys an important
massage to the reader about the intended by its originator function of the text. For
Lyons these there are two formal elements of that nature: the degree of the official
status of the text and its register—which represents a rather defective concept as—in
my opinion—register is enough to grant some, selected by the originator, degree of
officialness. Regardless of this issue, register of any text of law is produced by what
can be otherwise perceived as “legal style” with its distinctive “legal” syntax.

To explain this point one should bear in mind that text register represents a func-
tional relationship between the utterance and its concrete situational context deliber-
ately intended by the communication originator. In very elegant terms used by Hal-
liday [18] we should talk here about an instantiation of a language system (i.e. the
language potential as a meaning-making resource) in the form of text (understood to
be a specimen of intentionally reorganised language structure or an artefact having
a material counterpart to what it represents in abstract). Instantiation can be defined
as a practical realisation of the relationship between the text and the language sys-
tem. That realisation occurs through the cline of instantiation being a continuum
between the overall potential and the particular instance of the text. Depending on
the intended function of the text (and thus its formal pattern) and on the reason
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granted to the text by the reader, each text has its own possible models of instantia-
tion which can be referred to as its register. Thus—as Halliday argues, “registers can
be represented as a particular setting of systemic probabilities” [18].

Halliday’s concept brings us even closer to the identification of what text style
is when it highlights that register can be interpreted as a characteristics of the lan-
guage used in a given text, differing with regard to its field, mode and tenor [19].
The field is delineated (or granted) by the main content of the text determined
also by the intended and realised social setting in which it functions as well as
the actions it originates; the mode is the function of the text in that setting deter-
mined by the choice of the method of communication, the communication chan-
nel, the type of expression, as well as its rhetoric colour; tenor reflects the type
of social interactions relevant for the text. As a result, it is possible to say that the
register reveals the manner in which the communication originator (the actant)
intends to treat the persons to which his communication is addressed.

Many researchers, especially Biber [7] argued that register was not necessarily
the defining feature of a genre of text. In contrast, Kurzon [26] held that the text
genre reflected a set of expectations the reader has about the text considered. Yet,
this does not necessarily mean that linguistic aspects of utterance, such as espe-
cially lexis and syntax (which contribute to register) do not grant the text its rec-
ognizable character. Kurzon’s analysis indicated that legal genres might be clearly
differentiated according to purpose, and—what is worth emphasizing—that legal
register was also distinguishable and granted the legal text its genre. Yet, Kurzon
also emphasized that register was the least powerful factor determining the legal
genre—more powerful were the contextual factors: the situation in which the text
is referred to and the purposes for which it is referred to. Such an argumentation
was also strongly supported by the studies presented by Rassmussen and Engberg
[34] who conceived legal text to be a strategic social occurrence of communica-
tion with strictly defined roles distributed among those involved in it where con-
textual factors play significant role in reading the text as the “text of law”.

Style should be somewhat related to text register as it should reflect the regis-
ter field, mode and especially, tenor. Voermans [40] insists that style is a signifi-
cant component of the mode aspect of register. He also argues that style of any
text of law can, therefore, be considered a function of:

(a) the wording, i.e. the content of the text of law produced by means of a concrete
use of language, including any definition conventions adopted in that utterance;

(b) the structure, i.e. any internal organisation of that content and mutual references
respective parts of that content make with each other;

(c) the superstructure, i.e. the reference the text consider makes to other texts of the
same kind (genre) and the hierarchical organisation of all these texts of law;

(d) legal-cultural identity of that text resulting from its reference to the sources of
law in a given legal system.

Setting a text as a text of law is granted to be an intentional activity of its origi-
nator (the actant). Levinson considers such an operation to occur at two levels:
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one level is metasemantic and is concerned with the placement of a given utter-
ance in a much broader communication system, thus resulting in what Levinson
refers to as genre location (effected as a result of the realisation of what Levinson
calls categorical intentions); another one is about giving the utterance its logical
sense (effected as a result of semantic intentions) [27].

The reader knows of any legal character of the text in front of him also because of
contextual references he or she is able to make to other prima facie relevant social
factors which he or she is aware as pertaining to law (legal norms). These factors,
if at the end of the day, they are to be verified as relevant, have to be somehow
qualified as indicatory (or, quite the opposite—non-indicatory) that the text indeed
contains specific content of law and not any other content (i.e. the content express-
ing statements or rules of a different than law legal system). Kaplan [23] argued that
at least some elements of any utterance contained elements which are insensitive to
any change in the context. They are referred to as “indexicals” and they are used to
make anaphoric argumentation within a distinctive social system of reference i.e. the
argumentation which makes its complete sense by a reference to the already exist-
ing, characteristic codes of a given discursive area, such as e.g. the law. The law is
especially pervasive in this function because it requires any of its new narrative (or
provision) to be formulated in a specific language emulating the already existing
elements of the broader discourse narrative. Such a coerced feature of law narrative
is indeed necessary to prevent systemic entropy of law, i.e. its potential indetermi-
nancy as a system which may especially result from any polysemy of its content
and—what is important to stress—form. Such an argument stands in sharp contrast
to an argumentation that law represents a somewhat natural polysemic narrative (see
e.g. [30])—which should be contested as inaccurate at least whenever it relates to
the description of a regular behaviour of a regulator or a regular assumption of law
users.

3 Multiligual Nature of European Union Law and the Question of its
Unity

European Union law is published in 24 official languages and applied in 27 legal
order of EU member states.! Texts of law published in the Official Journal of the
European Union in all of its official languages are considered to render perfectly
equivalent versions of respective EU pieces of law.> This implies that that there
are not controlling and controlled versions of that law in these official languages.
Moreover, the Court of Justice of European Union’s jurisprudence emphasizes the
unity of meaning of these different official language versions of respective acts of

! Regulation of EEC Council No 1 determining the languages to be used by the European Economic
Community, OJ 1958, 17/385 as amended (most recently in 2013, in the Council Regulation of 13 May
2013 Nr 513/2017, OJ 2013, L158/1.

2 See especially the EU CI’s judgment in case C-283/81 S. r. 1. CILFIT e Lanificio di Gavardo SpA v
Ministero della sanitd, ECLI:EU:C:1984:91.
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EU law.* It is of some general significance that EU law represents a legal system
autonomous from respective national systems of EU member states.* This autonomy
is pronounced also in EU law semantics—as its wording is meant to convey unique
EU meaning unless it itself allows that this wording should refer to or mean any-
thing which is defined in national laws of EU member states.’

From the language of law perspective, EU CI’s concept of unity can be inter-
preted to have three aspects:

(a) semantic meaning unity aspect—meaning that provisions of law expressed in
respective EU official languages should have perfectly equivalent logical value
and meaning;

(b) relative processual uniformity aspect—meaning that EU law should be applied in
the same manner—at least to the extent prescribed in EU law itself, beyond that
limit, relaying on national institutional and legal arrangements meant to render
EU law as effective as it is required by it;

(c) relative pragmatic uniformity aspect—meaning that EU law should have bear
the same result in all EU member states,® regardless of any processual diversity
allowed under the enshrined also in the Treaties (respectively, on European
Union and on functioning of the European Union) principle of institutional
autonomy of EU member states, i.e. their freedom to use whatever suitable
institutional/organisation arrangements they have adopted (under their national
laws) to properly (i.e. according to the EU standards) enforce EU law.

Considering all these characteristic material, processual, and contextual aspects
of unity (in the pragmatic realm implying uniformity), it is obvious that the EU legal
system is arranged in the manner aimed at achieving and sustaining it. Most impor-
tantly, the EU legislator does the utmost to achieve semantic (lexical) equivalence
of EU law. How this semantic meaning unity is achieved and how it is supported or
augmented by the CJ EU goes beyond the subject matter of this article unless the
sematic realm of EU law utterance blurs with the syntax so much that the two are
difficult to distinguish—as it is especially the case of very relevant for law sentences
in which modal verbs are used.

One should notice that the most important, bottom-line equivalency the EU leg-
islator aspires to achieve is definitely pragmatic. Pragmatic aspect of unity is deci-
sive for making EU law an effectively and efficiently applied and enforced in the
legal order where it is to enjoy priority of its application before any piece of national
law (also in EU member states’ courts and national administrative bodies). As it has

3 E.g. C-422/14, Cristina Pujante Rivera v Gestora Clubs Dir, SL, Fondo de Garantia Salarial,
ECLI:EU:C:2015:743, para. 28; C-229/14 Ender Balkaya v Kiesel Abbruch- und Recycling Technik
GmbH, ECLI:EU:C:2015:455, para. 33.

# _64 Framinio Costa v E. N. E. L, ECL:EU:C:1964:66; 26-62 NV Algemene Transport- en Expeditie
Onderneming va Gend en Loos v Nederlands administratie der belastingen, ECLI:EU:C:1963:1.

s E.g. C-137/11 Partena ASBL v Les Tartes de Chamont-Gistoux SA, ECLI:EU:C:2012:593.

6 (C-187/87 Saarland et al. v Ministre de I’Indutrie, des Postes et Telécommunication et du Tourisme
et al., ECLI:EU:C:1988:439.
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already been argued, such an aspect of unity is achieved by using semantic means;
it is also achieved by its very special means and methods of teleological interpreta-
tion,” where “spirit and objective” of the interpreted piece of EU legislation is to be
discovered and become an essential premise for legal reasoning in a given situation.®
The question is whether also syntactic or even style/register-related considerations
(i.e. formal considerations) matter in achieving the EU unity/equivalency.

The very first argument which should be recalled in response to this question
draws from formal features of EU law. These features include, so called, synoptic
layout in which each and every a piece of binding law produced in 24 different offi-
cial language versions is promulgated. This means that equivalent pages of the same
EU legal act are reproduced in the Official Journal of the European Union in such a
way that they look the same regardless of their EU official language. Thus, the same
provisions reproduced in different EU official languages can be easily identified (or
located) not only by their referential numbering (especially by articles) but also by
their mere place in the legal act promulgated in the EU Official Journal. That syn-
optic layout may have some (albeit definitely not fully intentional) bearing on the
formulation of respective legal acts as they tend to be of the similar length. Baaij [3]
considers it an important trace that this painfully formal resemblance of reproduc-
tions of EU law in different official languages is achieved intentionally. It, however,
safer to interpret the relatively similar lengths of EU provisions reproduced in dif-
ferent languages as a product of general resemblance of all Indoeuropean languages.
As a result, there is no firm evidence that synoptic reproduction of texts of EU legal
acts have any direct bearing on the syntax of utterances which have the form of pro-
visions of these legal acts. In the language of the concept of corpus, this means that
syntax is not very likely to be subject to any meaningful change/adjustment meant
to achieve synoptic consistency of EU texts of law. It is more reasonable to argue
that, in the context of each and every EU official language, cataphaticity motives
prevail thus leading to some simplification and standardisation of both semantics
and syntax.

The syntax failure to reflect synoptic mode of reproduction of EU legal acts
can be explained by the fact that syntax is a very language structure-sensitive
matter. As it has already been mentioned, in the language of the law, syntax often
blurs with semantic arrangements (see also Baaij [3]), as in many languages sen-
tences expressing normative expectations make recourse to modal verbs. This
solution, essentially because of semantic reasons, cannot produce absolute equiv-
alency, at least where it is conceived in purely linguistic terms. In order to explain
this point we should remind that modal verbs have a very important meaning-
creating function in the so called normative lexemes. According to Finlay, such
lexemes are utterances which “refer to probabilistic relations in which things

7 E.g. judgment of 12 November 1969 C-29/69 Erich Stauder v Stadt Ulm-Sozialamt,
ECLI:EEU:C:1969:57; judgment of 24 October 1996 C-72/95 Aannemersbedrijf P. K Kraaijeveld et al. v
Gedeputeerde Staten van ZuidHolland, ECLI:EU:C:1996:404.

8 See e.g. judgment of 3 March 1977 C-80/76 North Kerry Milk Products LTD. V Minister for Agricul-
ture and Fisheries, ECLI:EU:C:1977:39.
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stand to particular ,,ends” or potential states of affairs that vary from content to
content” [14]. The presence of normative lexemes can be considered a purely for-
mal element of utterances (i.e. the element which emerges at the syntax level of
analysis). Regardless, any text containing such lexemes can immediately be rec-
ognised as the one which intends to regulate behaviour, and therefore, could be a
text of law. Only a more contextual study of such a text (allowing for e.g. a veri-
fication whether the text contains binding rules), conceived to be a social act, can
ultimately reconfirm such an assertion.

Widely accepted differentiation of prima facie normative lexemes (or—more
specifically—modal verbs which grant these lexemes their character) distin-
guishes (e.g. Palmer [33]; Goosens [15]:

(a) dynamic modal verbs, which—in the context of relevant lexemes—express abil-
ity or willingness to perform an action because of a supporting objectives cir-
cumstances located internally to the person considered;

(b) deontic modal verbs, which—in the context of relevant lexemes—express accept-
ability of an action or an obligation to perform it—both with regard to its content
and effect(s) where the source of this acceptance or obligation is located in the
environment external to the person considered;

(c) epistemic modal verbs, which—in the context of relevant lexemes—express,
essentially not materially substantiated, opinion of the person considered that a
certain phenomenon can likely occur in a given circumstances;

(d) evidential, which—in the context of relevant lexemes—express materially sub-
stantiated opinion that a phenomenon occurs or is likely to occur.

Thus, a very important criterion of division of various modalities is the source
of their binding power, which in linguistics is referred to as modal source (in Ger-
man Modalfaktor). According to the definition of modal source offered by Bech
(the researcher which came up with this concept), it is a “factor (...) which makes
the content of the modal field necessary or possible” (German ,,...den faktor (...)
der den inhalt des modalfeldes notwendig (...) macht bzw. ermoglicht”, [4, 5].

Semantic differentiation of normative lexemes, especially those most relevant
for texts of law, transpires also in their specific logical values. Even an exemplary
comparative analysis of these values of normative lexemes in Danish, English and
German (all being genetically close to one another Germanic languages) indicates
striking non-equivalence of many of them [8, 9], as shown in Table 1.

Many normative lexemes in Danish, English and German have overlapping
ranges of meaning but cannot be considered mutual equivalents when it comes to
their logical value. Many do not have any counterparty in one or two languages
considered. Yet, as it has already been raised, the usage of certain modalities in
different languages can—at the formal, syntax level of text analysis—indicate
that the text expresses legal norms (and thus, determine its genre and register).
In other words, it is the formal (syntax) analysis which is conductive to more
common statements about the meaning and social function of the text consid-
ered than any more substantive analysis of respective language versions of this
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Table 1 Comparison of logical
values of basic modalities

(normative lexemes) in Danish, English Danish German
English and German

Type of modality Language

Abilitive can kunne konnen
dare turde -
- gide maogen
will ville willen
werden
have - -
to need behgve -
may mdtte diirfen
shall - -
to be to - -
ought to burde -
... had better -
Must skulle -
Deontic - - sollen miissen
Source: [9]

text. Nevertheless, their presence cannot be decisive about the legal content of the
text (i.e. its meaning). Moreover, as normative lexemes expressed in different lan-
guages (such as Danish, English and German in the example considered) cannot
always be mutual counterparts. In consequence, unity of EU law cannot rely only
(if at all) on them.

The said extensive conclusion has quite important caveats. Namely, similar to the
German linguistic practice of expressing illocutions of normative character can be
encountered in Romanic languages (where e.g. English shall, Danish skal or Swed-
ish skall find their non-perfect equivalent in e.g. Spanish form deberd or Portu-
guese dovem). However, when it comes to Slavic languages, no such analogy exists,
altogether. In such languages as Polish or Croatian, or in many cases French (the
Romanic language), such illocutions are expressed in legal provisions not by using
modalities (normative lexems) but simply by recursing to declarative sentences in
present tense. To illustrate this point, let us consider the following example of just
one provision of EU law, namely Art. 37(1) of Regulation of the European Parlia-
ment and the Council Nr 1215/2012 of 12 December 2012 on jurisdiction and the
recognition of judgments in civil and commercial matters (recast)’:

The comparison of the first part of the first sentence of Art. 37(1) of regulation Nr
1215/2012 indicates that even the sequence of its constitutive lexemes is different in
different language versions. The syntax structure used is the same as in national leg-
islation. The differentiation transpiring on the grounds of EU law is obviously deter-
mined by the differences in the generic syntax structure of the respective official

® 0J 2012, L 351/1.
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languages considered as well as a specialised syntax structure of used to express
texts of law in these languages. The comparison in Table 2 presents this differentia-
tion. In this presentation, the lexemes of the same syntactic function (and therefore
the same logical/semantic value) are marked in the same colour. Thus semantic dif-
ferences are exposed by different positions of the lexemes marked with the same
colour.

The analysis presented in Table 3 substantiates that the reproduction of the con-
sidered provision of Art. 37(1)—itself being an attributive sentence with extended
complement—in respective EU official languages render the same logical value.
Yet, obviously, these sentences differ with regard to both semantics and, especially,
syntax. The most striking (and, indeed, untreatable) syntax/semantics difference
which can immediately be detected among those different reproductions of Art.
37(1) arises from the lack of articles in Slavic languages (with just one exception of
Bulgarian). For this reason, in the text quoted, indefinite English article ,,a”, Danish
and Swedlish ,,en”, Spanish ,,la”, ,,un”, ,,una”, Portuguese ,,as”, ,,num”, ,,uma”, and
French “la”, “un”, “une” render a bit more information than the Polish and Croation
reproductions of this provision.

More fundamental and purely syntax differences occur with respect to the con-
struction of sentences uttering art. 37(1) in respective EU official languages. They
occur only in a narrow, yet significant area where the verb, the adjective, and the
attributive operate, i.e. with regard to the element 3-5 in Table 3 with respect to
each and every language considered (in the English version with respect to the
syntagm ,,...wishes to invoke in a Member State...”). In that English version, the
sequence is 3—4-5:

»(3) ,,...wishes...”, (4) ,,...to invoke...”, (5) ,,...in a Member State...”.

In other Germanic languages considered (i.e. in Danish and Swedish), English
sequence 3—4-5 instead becomes the equivalent of the English 5-3—4; for the Slavic
languages versions, the English sequence is 3—4-5 in Polish, and 3-5—4 in Croa-
tian; the Romanic versions considered follow the English sequence pattern (3—4-5).
This conclusions cannot be considered absolute for the Scandinavian languages and,
especially the Slavic languages as their syntaxes allow some types of inversion—
already visible when Croatian and Polish texts are compared (where Polish 3—4-5
version is not an inversion) For, respectively, Polish and Croatian, a possible inver-
sion (with respect to the original wording used in the legal act) would be:v

Polish ,,..chce w Panistwie Cztonkowskim powotac si¢” or Croatian ,,...se Zeli poz-
vati u drZavi ¢lanici” (i.e. which, for Polish, would represent exact equivalent of the
English sequence 3—5—4 but for Croatian restoring the natural, not inverted, 3—4-5),

or.

Polish “...w Panstwie Cztonkowskim powota¢ si¢ chce” or Croatian “...u drZavi
Clanici pozvati se Zeli ” (which represents equivalent of English 5-3—4, but in both
languages sounds archaically),

or even unacceptably from the point of view of the legal tradition and/or rules of
reproduction of legal provisions:

Polish “...powota¢ si¢ w Paristwie Cztonkowskim chce...” or Croatian ,,...pozvati
u drzavi ¢lanici se Zeli” (3-5—4).
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Yet another syntactic possibilty to produce a proper wording of this phrase in
Slavic languages arises from the fact that the Slavic equivalent of English verb
“invoke” is the reflexive word “powotac si¢” in Polish “Zeliti se” which offers even
more possibilities for inversion, such as:

Polish “...w Panstwie Cztonkowskim si¢ chce powotac...” or ,,...si¢ w Panstwie
Cztonkowskim powota¢ chce...” and in Croatian .,...u drZavi ¢lanici se Zeli poz-
vati...” or ,,se u drzavi ¢lanici Zeli pozvati...” .

— where these syntactic forms are grammatically correct, yet do not comply with
the legislative standards. Thus, if applied, they would produce a misleading register
and, as a result, possible misconceptions of readers as to the genre of the text—espe-
cially where no addition, contextual information would be available to them.

The broader possibility of syntax inversion in Slavic languages which is possible
without breaking not only syntax rules but (in many cases), but also genre/register
(specific for the law) ones reflects their higher level of compositionality understood
to be the language ability to express the same meaning using diversified syntax
structure.

In Romanic and Scandinavian Germanic languages such wide possibilities to
modify the sequence without impairing its general or legal syntax quality is nar-
rower. In Danish, there is just one (seemingly) possible way of modification, i.e. to
have it, instead of the present form ,,...i en medlemstat gnsker at paberdbe sig...”
(i.e. as the equivalent of English 5-3-4) as ,,...gnsker at paberdbe sig i en medlem-
stat...” (i.e. as the equivalent of English 3-4-5). Yet, even that modification is
impossible because it is destined to produce anacoluthon sentence when put together
with the entire remainder text of the provision. To put it shortly, no modification
could make a viable sentence here—regardless of whether produced in legal register
or a general one.

It is of utmost importance to note that some of the syntactic sentence arrange-
ments are coerced in the sense that they reflect necessary rules of syntax of a given
language. Some, however, are more reflective of the legal genre in a given language.
A good example of this phenomenon is the Polish version of the analysed sentence”
(““...przedstawia (a) odpis orzeczenia spetniajqcy warunki niezbedne do stwierdze-
nia jego autentycznosci”, i.e. literally ,,...presents'” (a) a copy of the judgment sat-
isfying the conditions necessary to establish its authenticity”’) whereas a non-legal
syntax could have allowed that sentence to be arranged in (non-legal) Polish by
inversion, in a rather strange in the English syntax way: “przedstawia (a) spetniajqcy
warunki niezbedne do stwierdzenia jego autentycznosci odpis orzeczenia” (i.e. liter-
ally “...presents (a) satisfying the conditions necessary to establish its authenticity a
copy of judgment” or even impossible in Danish “fremlegge (a) opfyldende [alter-
natively der opfylder] de ngdvendige beingelser for at fastsla dens egthed en kopi af
retsafggrelsen (with an analogic anacoluthon in Swedish). The inversion is also not
apt to produce a proper sentence in French.

The only syntactic modification of this sentence in any EU official language could
be to give it a passive voice format. Yet, such format is not accessible in either legal

10 In the English original text ‘produces’ instead of ‘presents”.
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text considered because it would go astray of syntax-related legislative traditions.
The tradition is constantly reinforced by anaphorisation in the creation of law—the
legislative practice which is based on the continuous referral of legislators to the
already existing law. Such an anaphorisation is most important with regard to the
semantic aspect of law. Yet, it is the most prevalent with regard to law-specific syn-
tactic structures where one can observe the most radical orthodoxy in their repetitive
application.

All this is indicative that respective EU official language versions have funda-
mentally differentiated syntax—not only at a surface, but also when deeper struc-
tures of it are concerned. Moreover, the comparison indicates that the syntax rules
applicable to legislation (including EU legislation) are stricter than these applicable
to general genre language even with regard to the languages where there is relatively
much more scope for syntactic manoeuvre. This limitation seems to reflect an inten-
tion to preserve illocutionary character of utterances, i.e. to make the language of
law somewhat different from the general language. As a result, on the grounds of
each EU official language use, specific genre of EU law is produced in the same
manner as it is produced with regard to national laws.

The analysis presented above obviously reflects different levels of syntax compo-
sitionality (i.e. ability to produce proper sentences of logical equivalence by modi-
fying the location of the lexemes constituting these sentences, see e.g. Szab6 [37];
Kracht [25]) available in different EU official languages considered, which is a well-
known phenomenon. Yet, it also exposes a new facet of compositionality—namely
that the language of law puts constraints on the general form of compositionality of
a given language. Thus, in languages of relatively higher compositionality (such as
e.g. Polish or Croatian), inversions otherwise acceptable from the point of view of
general syntax rules, may not be acceptable if they are meant to produce utterances
of law.

The coerced, limited compositionality structures available to produce EU legal
texts serve well the general purpose of achieving their equivalence. This desired
effect is achieved because it reduces the risk that different degree of openness of tex-
ture (in German referred to as Porositdt der Begriffe, i.e. the ability to denote what-
ever (see: [2], [41]) of different languages on the equivalence of logical outcomes of
sentences they produce.

4 Conclusions

In the EU system of law expressed in 24 official languages, there is no single syntax
system which would prevail or apply as a controlling any other language systems.
Thus, each language version of EU law relies on respective language structure.
Syntax structures used in respective language versions of EU law are just nar-
rower form of syntax structures of a general form of these language versions. They
use patterns which grant legal text the relevant register (the mode of which is deter-
mined by legal traditions of respective EU member states) and which are limited
to that register. Notwithstanding, syntactic structures of EU law produced in dif-
ferent official languages do not represent a single EU-wide pattern. This failure of
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multilingual EU legal system results from diversified mode of producing illocution-
ary value of legal provisions in respective EU official languages. The diversifica-
tion arises from the language-legislative practice where, on the grounds of each EU
official language, strongly idiomatic modal verbs (modal operators) and even special
modal structures not containing modal verbs are used to express legal norms.

Syntax used in respective language versions of EU law are least apt to be uni-
formised in any way. Indeed, this conclusion shades an important light on the
pragmatic, semantic and syntactic structures of EU law perceived as a body of law
expressed in 24 natural languages. Namely:

(a) inthe pragmatic aspect, the EU law is most uniformised, because of the require-
ments of unity of application of EU law;
(b) in the semantic aspect, the EU law is:

— when it comes to the fundamental mode of reference—diversified because of
24 languages used;

— when it comes to the mode of that reference interpretation—uniform because
of the uniformity and autonomy of EU meaning;

— in the syntactic aspect, the EU law is—generally speaking—not uniform;
some, rather rudimentary, uniformity is somewhat likely to emerge with the
intent to produce synoptic mode of legal texts (i.e. the same outlay of pub-
lished texts); yet, there is no firm evidence that it is a definite motivation for
reproduction of respective provisions in 24 EU official languages.

Relative uniformization of syntax of EU legal acts within the groupings of Ger-
manic, Romanic and Slavic languages considered in this study appears to be the
only implausible text uniformity format explained by historical affiliations of lan-
guages within each group. Deeper-structure syntax transpiring through the register
of respective legal acts is also used to signal that respective texts indeed contain the
law, yet there is no evidence of the EU-specific nature of that aspect of syntax. In
other words, legal acts produced in respective EU official languages are offered in
the register specific for acts of law to allow adequate reconstruction of apocatastasis
situation conceived by the legislator.

Yet, at the syntactic level, this register is not EU-law specific. Instead, it is using
the same structures which are used to produce national legislation. Thus, the scope
of manoeuvre available to EU legislators in making texts of law are different in dif-
ferent EU official languages reflects differences between these languages when it
comes to compositionality (higher in some EU languages and lower in some other).
It also differs with regard to their law-specific compositionality, which can be con-
strued as flexibility of language-specific syntax structures in expressing law without
losing their genre/register producing ability.

Considering this, it is quite possible that the EU legislator takes this in element
into account avoiding highly idiomatic syntactic or semantic structures, i.e. the ones
which cannot be directly, and with no much “compositionality fuss”, reproduced
from one language to another and vice-versa. This penchant is only reenforced by
self-referential nature (or anaphorisation) of development of every legal system, i.e.
the phenomenon where new pieces of legislation respect the existing body of law
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and even attempt to mimic its syntax structures as well as semantic arrangements—
all to achieve its systemic consistency and coherence.

This recursive approach (i.e. the approach based on form and content anaphorisa-
tion and on using the existing body of law as a reference material for any new piece
of law) might be one of the most important drivers of producing EU texts of law
in national languages which already have a nucleus of EU-specificity or, in other
words, a common EU register. This arguments, however, requires some further,
more detailed study. All in all, the analysis presented in this study indicates that,
there is no EU-specific syntax which would, as such, contribute to unity of EU law.
Instead, unity is achieved in the area of semantics and pragmatics.
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