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Abstract

The European 'messianic’ project was not particularly concerned with democracy
or human rights, but rather sought ’legitimacy’ in the nobility of its cause. However,
when failure struck during the Euro-crisis, many sources of legitimacy suddenly col-
lapsed. Similarly, failure struck the rule of law principle, demonstrating its precari-
ousness and weak source of legitimation. The strong waves of de-europeanisation
and the rise of illiberal democracies not only bolster the existing preoccupations of
problematic democratic procedures, but further bring into question the continuity
of the EU as a supranational entity. Interestingly, the European Union’s answer to
these issues furnishes a solution that, on the one hand, focuses on the enhancement
of democracy, while focusing the safeguarding of rule of law on the other. Such an
enhancement of democracy could be the result of the Conference on the Future of
Europe, whereas, the rule of law crisis is meant to be addressed through financial
and techno-managerial mechanisms. However, if the first mechanism aims to pal-
liate or even mitigate the democratic deficit, the second one risks further alienating
Union citizens by seeing in it another instance of European Union ‘technocracy’.
The solution to be foreseen is to reconnect democracy with rule of law as they have
always been the foreign implants of European integration. Filling in these empty
gaps of political messianism through an outright pairing of democracy and rule of
law will rejuvenate the social legitimacy of European exceptionalism.
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1 Introduction: Diminishing Legitimacy

A wide array of different theses has remarked on the future and continuity of the
European Union, which at this moment is being affected by a rule of law crisis. Mul-
tiple interrogations focus on the existential crisis of the EU being hit with one crisis
after another. Some scholars root these crises in the lack of procedural ‘input’ legiti-
macy, due to citizens’ lack of influence, control and participation. Others oppose the
lack of ‘output’ legitimacy due to mismatches between citizens’ choices and politi-
cians’ delivery. Lastly, others focus on the lack of real political contestation of cen-
tral EU-level policies and matters of institutional design' or uphold the results of
European integration creating a legitimacy deficit within Member States who are no
longer permitted or able to meet popular demands.? The purpose of this article is not
to prove or disprove one or more of the above theses, but to start from the observa-
tion that there is a lack of legitimacy and to assess this lack of legitimacy from its
results, meaning the crises. Thus, the Treaty of Maastricht marked the advent of a
new era giving rise to an ongoing ‘polycrisis’.® The term ‘polycrisis’, introduced by
Jean-Claude Juncker,* originated in the failed constitutional treaty, the euro-crisis
and the fear of Grexit, the refugee crisis, Brexit, and now the topical rule of law
crisis. This article proposes a way through this “polycrisis” reflecting on possible
lessons to be drawn from the discursive history of EU management.

If, until now, the United States of America has been known to possess a special
role in solving global problems (leading to the notion of American exceptionalism),’
the EU seemingly borrows several of those characteristics. American exceptionalism
has always had important implications for foreign policy. Americans have always
viewed their political institutions not as mere products of their history, tailored
exclusively to the peoples of North America, but as the very embodiment of certain
universal ideals and aspirations destined one day to extend to the rest of the world
and their messianic project of promoting democracy around the world.® This ideal-
istic tendency has been present in American foreign policy since the advent of the
Republic, which perfectly reflects the American Founding Fathers’ vision of the his-
torical and universal significance of their own democratic experiment.

The messianic project of American exceptionalism is based on their uniqueness
and differences from European nations, in that their country was more ’selfless’,
meaning it did not historically seek power or empire for its own sake but rather was
motivated by the desire to free Europe from German or Soviet tyranny, for exam-
ple.” If the legitimating discourse for the USA’s global hegemonic power was to
exert its power over other nations to ensure universal public goods such as order

! Van der Eijk and Franklin (1996).
2 Scharpf (1999).
3 Sternberg (2016).

4 Speech by President Jean-Claude Juncker at the Annual General Meeting of the Hellenic Federation of
Enterprises (SEV), 21 June 2016.

3 Fukuyama (2005); Ignatieff (2005).
6 Idem.
7 Idem.
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and security, we can attest a similar messianic vision in the EU’s legitimating dis-
courses. Similarly, if Americans tend to think of such engagement not as imperial-
ism, but as a kind of universal public service that also serves American national
interests, the EU’s legitimating discourses seemingly envisaged a broad, idealistic
mission, namely preventing war. However, if American exceptionalism is predicated
on a high moral justification for war in the fight against terrorism, the EU seems to
have adopted a similar engagement of exceptional vocation.

European exceptionalism® is namely about the initial and early legitimating dis-
courses of the EU were focusing on the promise of peace and prosperity through
European integration. They were however surprisingly silent on the matter of how
the public may have felt about the integration project.” However, those foundational
discourses made substantial claims about what people in post-war Europe suppos-
edly needed and wanted in order to avoid war in the future and to recover economi-
cally. The aforementioned legitimating discourses were infused with silent assump-
tions and claims regarding the uncontroversial and uncontested nature of these ends
and goals of integration; many even applied this assumption of ‘uncontestedness’ to
the institutional and distributional choices that were inevitable in pursuing them.°
The EU’s legitimating discourses have profoundly changed however due to growing
euro-scepticism and rejection, displaying signs of a pending crisis of legitimacy.'!
This compels us to analyse not only the causes but rather the relationship between
such a rising legitimacy crisis and the EU’s responses to the ‘polycrisis’.

Those who defend the EU’s rising legitimacy crisis have reached a growing con-
sensus about the idea that a wider public sphere is crucial to strengthen the European
Union’s legitimacy, thereby bringing attention to the urgent need to reform the Trea-
ties and to assess European economic governance. Although initially the legitimacy
of the European polity was not perceived as a problem, it became more problem-
atic as the EU gained further competences. The European democratic deficit became
an important issue of debate only during the 1990s after the Maastricht Treaty had
transferred considerable powers to the EU.!? The EU has already been identified
as having a democratic deficit given many conventions have failed to confirm its
lost legitimacy as well as at the same time fighting against the illiberal onslaught of
hybrid semi-democratic semi-authoritarian regimes. Since the transformation of the
economic Union into a political Union following the Maastricht Treaty, the debate
on the ‘no-demos’ thesis has been used to increasingly engage in such discussions. '
However today, the debate is no longer centered on whether the EU needs a constitu-
tion or if there is one demos or several demoi but whether the EU’s responses — other
than a new constitution — respond to the ‘polycrisis’. It is imperative to determine
what the latest EU responses are with regard to enhancing democratic participation
and to find a solution to the rule of law crisis. The first response corresponds to the

8 For an analysis of the relevance of the term, see Nolte and Aust (2013).

9 Sternberg (2016).

10 Idem.

" Papadopoulou et al. (2017), p. 432.

12 See Smismans (2019), p. 127.

13 Grimm (1995), pp. 282-302; Habermas (1995), pp. 303-307; Weiler (1995), pp. 219-258.
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Conference on the Future of Europe (COFOE), whereas the second one refers to
the financial and techno-managerial mechanisms'* of the EU, a pure product of the
European governance in order to palliate or hopefully resolve the rule of law crisis.
Our hypothesis is the following: neither the COFOE will palliate the EU democratic
deficit nor will the techno-managerial mechanisms put an end to the rule of law
crisis unless democracy and rule of law are perceived together as un-imperishable
ensemble. The paper argues that there is an urgent need to reset EU’s legitimacy and
establish the old/new bases.

The two EU responses illustrated above offer the possibility to examine whether
there is an interconnection between the crisis which the EU is facing today, namely
the rule of law crisis, with its problematic legitimacy and democratic deficit. If this
hypothesis withstands debate, the interconnection between the crises confirms the
problematic ‘telos’ legitimacy of the EU. In this regard, we will first focus on the
analysis of two current EU responses to the democratic deficit and the rule of law
crisis, namely the Conference on the Future of Europe and the European Responses
to the Crisis of the Rule of Law (2), then we will review the theoretical influences
and instruments used by the ’historical’ responses and demonstrate that we are cur-
rently witnessing a *path dependency’ which prevents us from identifying a response
that will strengthen the link between democracy and the rule of law (3). Finally, we
will examine the legitimacy crisis within the EU through the lens of the democratic
deficit and rule of law crisis, focusing on the inevitable nexus between democracy
and rule of law (4). On the basis that improved input/output legitimacies are not
enough, in this last chapter several reflections on a new telos narrative are proposed.
Even if the ‘telos legitimacy’ or ‘political messianism’ of Europe has always been
an economic messianism that has been duly disguised, we offer a beginning of solu-
tion for the lost Promised Land which shall integrate the rule of law and democratic
principles (5).

2 The Two Current EU Responses to the Democratic Deficit
and the Crisis of the Rule of Law: A Telos Legitimacy Salvation?

The two current EU responses to the democratic deficit and the rule of law crisis
have been the Conference on the Future of Europe (COFOE) and the techno-mana-
gerial mechanisms (MEDROI)" respectively. However, there is already a debate on
whether these two EU answers will make it possible to respond to the purpose for
which they were created. Both of them are linked to democracy and the rule of law,
principles embodied in Article 2 of the TEU. The European history demonstrated
that during the economic and financial crises of the 1970s, a greater endorsement

14 Such as indicators and scoreboards, benchmarking, peer reviews, conditionality, national reform pro-
grammes, etc.

15 We name them techno-managerial because they rely mainly on indicators, compiled in scoreboards
and implemented through coordination mechanisms, patching up as part of a techno-managerial logic
in which law and fact are not clearly separated but are continually intertwined. For a more concise and
detailed analysis see infra §2.2.
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on the part of the public was needed to sustain the integration project.'® In order to
achieve such a mobilization coming from the ‘people’, official EU rhetoric focused
on ‘what the people wanted’, so that its legitimacy could be claimed, partly, on rep-
resentational grounds and revolved centrally around the European citizens and their
needs and sensitivities.!” It has been argued however that this change of perspective
did not necessarily mean that these citizens had more of an actual say. According to
Claudia Sternberg “Both the People’s-Europe and post-Maastricht EU-official legiti-
mation discourses centered on democratic responsiveness. They prioritised this over
democratic accountability or authorisation, often linking responsiveness with modes
of governance ensuring efficient performance, even at the expense of representa-
tiveness, participation, or democratic control, and generally seeking alternatives to
majoritarian modes of democracy and their procedures”.'® It seems that once again
the EU rhetoric revolves around the need for social legitimacy and therefore the pop-
ularity of the EU’s discourse through the COFOE.

It is well-known that the EU’s problems began with the Treaty changes at
Maastricht which instilled a contradiction into the European integration project of
expanding supranational Community law and giving it a strong political dimension
in addition to the pre-existing economic dimension without addressing the EU’s
democratic deficit.'” However, the democratic deficit cannot be effectively filled by
a ‘statist shortcut’ to the problem, but rather is deepened.”’ As long as the Com-
mission, the Council, and the CJEU are not filled with life, this will accelerate ten-
dencies towards the autonomisation of bureaucratized politics.?! The above response
was given by Jiirgen Habermas to the question of whether the EU needs a constitu-
tion, and the same answer can be given to the question of whether the COFOE can
be the solution to the democratic deficit.

If, in a sense, the EU is trying to enhance its social legitimacy and therefore its
popularity through the COFOE, the decision-making process does not seem to be
satisfactorily or effectively confronting the rule of law crisis. Even if trust in the
European Union has increased according to the results of the Standard 2020-2021
Eurobarometer, there is a disconnect between Europe and its citizens in terms of
democracy and the rule of law. On the one hand, satisfaction with the way democ-
racy works in the EU and nationally among member states has increased since
November-December 2021, with almost six in ten citizens (59%) stating they are
satisfied with the way democracy works in the EU, while 36% are not satisfied.””> On
the other hand, if satisfaction is now growing in regards to democracy, there is less
to say about rule of law which comes at the end of the list of values to protect. This
Eurobarometer poll reveals that at least one in five are of the opinion the European

16 Sternberg (2016).

Idem.

Idem.

19 Schweiger (2016), p. 296.
20 Habermas (1995).

Idem.

22 European Parliament Eurobarometer, Rallying around the European flag. Democracy a anchor point in

times of crisis, Spring 2022, EB 97.3, DG COMM, Public opinion monitoring unit, p. 117.
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Parliament should prioritise defending the protection of human rights in the EU and
worldwide (27%), freedom of speech and thought (27%), equality between women
and men (23%), the rule of law (22%) and solidarity between EU Member States and
between its regions (20%).23 This means that despite the rule of law crisis, the value
of rule of law gained only one point compared to previous years, not to mention the
uncoupling of values of democracy and the rule of law being perceived separately. If
democracy ranks among the top three values in 23 countries, rule of law is only con-
sidered as a priority in Slovenia and Romania, and is widely mentioned in Finland,
Greece, Bulgaria and Germany.?* A similar discontinuity as regards democracy and
rule of law can be found in the primary topics Europeans wish to learn more about
where citizens are most interested in more information about what the European
Parliament is doing in the areas of public health, the future of Europe (both 32%)
and the fight against poverty and social exclusion (31%), while only 24% were inter-
ested in democracy and the rule of law.?

In 20 Member States a majority of respondents have stated they trust the EU,?
although 54% of EU citizens rate the justice system in their country — in terms of the
independence of courts and judges — as good, while 35% say it is bad.?’ It is to be
said however that the rule of law is not one of the major values to be defended as a
priority for the European Parliament; according to the European Parliament Euroba-
rometer, Europeans see democracy as the first value the European Parliament should
defend as a matter of priority, as it was chosen by around a third of respondents
(32%). 1t is followed by freedom of speech and thought (27%), the protection of
human rights in the EU and worldwide (25%), gender equality (24%) and the rule of
law (22%).2® However, the insignificant place accorded to the rule of law can be jus-
tified by the fact that Europeans’ awareness of the rule of law in other EU countries
(other than their own) is markedly low.?’

Even if social legitimacy and popularity are supposedly attained through citizens’
participation in the COFOE, this is not the case with the EU response regarding
the rule of law crisis. Contrary to the COFOE, the rule of law crisis is designed
to be tackled with mechanisms that are not truly subject to democratic control and

2 Ibid, p. 96.

2 TIbid, p. 98.

% Ibid, p. 108.

% See the results of the Standard Eurobarometer 94 for Winter 2020-2021, p. 10. Only six member
states are at the other end of the scale: distrust is the view of the majority in Greece (63%), Austria
(53%), Czechia and Cyprus (both 52%), France (49 vs 39% “tend to trust”) and Italy (46 vs 44%).

2" Flash Eurobarometer 489, Perceived independence of the national justice systems in the EU among
the general public; Report, Fieldwork: March—April 2021, Publication: July 2021, Survey conducted by
Ipsos European Public Affairs at the request of the European Commission, Directorate-General for Jus-
tice and Consumers; Survey coordinated by the European Commission, Directorate-General for Commu-
nication (DG COMM “Media Monitoring and Eurobarometer” Unit).

28 European Parliament Eurobarometer: Defending democracy/Empowering citizens, Public opinion at
the legislature’s midpoint, DG COM, Public opinion monitoring uni, autumn 2021, EB 96.2 II. Europe-
ans and the European parliament, p. 42.

2 A majority of respondents (68%) do not feel well-informed about this subject, including just over one
in five (21%) feeling as if they are not informed at all. See Special Eurobarometer 514, Justice, Rights
and Values Report Fieldwork: March—April 2021, p. 11.
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accountability, but rather follow a more technocratic path of European governance.
If the COFOE aims for the ‘throughput'® legitimacy of the EU and therefore for
the process that connects the input and the output — namely the democratic defi-
cit — the techno-managerial mechanisms aim for the ‘output’ or result legitimacy of
the EU, namely a combination of success per se, of success in realising its objec-
tives and of contentment with those results. In other words, throughput legitimacy
— or how the decisions are taken — cannot make up for a lack of input or output
legitimacy, as it only serves as a complement to policy output and political input.’!
Therefore, we will examine the characteristics of each mechanism, including firstly
how the Conference on the Future of Europe will bring about a new vox populi and
strengthen democracy by increasing participation (2.1.) Then we will analyse the
second EU response correlated to the rule of law crisis, hence the techno-managerial
mechanisms for the re-establishment of rule of law (2.2.). Finally, we will assess
whether these EU responses are adequate and prompt solutions. The article ulti-
mately focuses on a negative answer by addressing the means by which to make up
for the lost Promised Land and the transformation of political messianism to eco-
nomic messianism.

2.1 Strengthening Democracy Through the Conference on the Future of Europe:
Bringing About a New Vox Populi

The problematic legitimacy of the EU is predicated on the meaning we associate
with the word democracy. Joseph Weiler states that we live by the credo that any
exercise of public power has to be ’legitimated” democratically and it is exactly here
that EU’s "process legitimacy’ fails.” The EU’s response to this ‘legitimacy deficit’
has sought to address this failed process legitimacy through the Conference on the
Future of Europe. Considering that the EU’s accountability is extremely weak due to
political failures of European governance such as the embarrassing Copenhagen cli-
mate fiasco, the weak realisation of the much touted ‘Lisbon Agenda’,>* and the very
story of the defunct European constitution,* will the COFOE follow the destiny of
the above failed achievements? Or for the first time will it enhance political par-
ticipation and strengthen legitimacy? EU institutional actors have in the past already
sought to ameliorate the Eurozone’s deteriorating ‘output’ policy performance and
to respond to citizens’ increasingly volatile political ‘input’ by reinterpreting the
‘throughput’ processes focused on ‘governing by the rules and ruling by the num-
bers” without admitting it.*

The COFOE initiative follows this statement of change and is the culmination of
the debate surrounding the Future of Europe that started after the June 2016 Brexit

3 Whereas the ‘output’ legitimacy is for the people, the ‘input’ is by (and of) the people, and the
‘throughput’ is with the people. See Schmidt (2013).

31 Schmidt (2020), p. 39.

32 Weiler (2012), p. 251.

33" Also known as the "Lisbon Strategy" or "Lisbon Process".
3% Weiler (2012), p. 252.

3% Schmidt (2015).
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referendum in which, for the first time, ever a Member State decided to leave the
EU.*® The idea of the COFOE was based on an open letter from the French President
Macron addressed to all European citizens proposing “all the changes our political
project needs”,*” in order to renew the EU and make it sovereign, united and demo-
cratic.®® The aim of this project is therefore clearly to rethink the ways in which
the European project is legitimised, but it goes far beyond this and covers a very
broad spectrum. The COFOE’s institutional governance remains unclear since, on
the one hand, the Joint Declaration states that the Conference is “a citizens-focused,
bottom-up exercise®”” by promoting the organisation of a multitude of events “at dif-
ferent levels, including European, national, transnational and regional level and will
involve civil society and stakeholders*””, and including national and regional Parlia-
ments, the Committee of the Regions, the Economic and Social Committee, social
partners and academia; on the other hand, the Joint Declaration does not clarify the
precise modalities in which the organisational structures of the Conference will take
place. It only states that: “The structures of the Conference will agree from the out-
set and on a consensual basis on the modalities for reporting on the outcomes of the
various activities undertaken in the context of the Conference*!”.

The EU appears to be as an institution to be tolerated and with whose abstractions
we must abide.*? These abstractions are obvious today with the European Parlia-
ment’s Conference on the Future of Europe initiative; if, according to J. Weiler’s
terms, Europe has a constitution without constitutionalism, will the COFOE become
part of the constitutionalist process? Or will it become another top-down perfunc-
tory set of exercises? The COFOE initiative of the European Parliament, Commis-
sion and Council differs significantly from past attempts at EU institutional reform.
Specifically, the COFOE holds a different logic, format and legal basis than in the
past.*> The previous President of the Commission, Jean-Claude Juncker, had rec-
ognised the urgency of “bringing our citizens closer to Europe*”. In this way, he
conditioned the very success of the EU to a change in the way that the outputs of EU
action were framed, in seeking to be as “responsive” as possible to what the citizens
wanted.*

36 Alemanno et al. (2021a).
37 See: French President Emmanuel Macron’s Lettre Pour Une Renaissance Européenne, 4 March 2019.

3 See: French President Emmanuel Macron’s speech at Université La Sorbonne, 26 September 2017;
and speech at the award of the Charlemagne Prize, Aachen, 11 May 2018.

3 See Joint Declaration on the Conference on the Future of Europe, 10 March 2021.

40 1dem.

41 Idem.

42 Habermas (1995).

43" Alemanno (2020), pp. 484—508.

4 Speech of J. C. Juncker of 22 October 2014 to the European Parliament: “I am convinced that this will

be the last-chance Commission: either we will succeed in bringing our citizens closer to Europe, or we
will fail. Either we will succeed in making Europe a political whole that deals with the big issues [...], or
we will fail”.

45 Sternberg (2016).
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In the Special Eurobarometer on the Future of Europe, Europeans believe that
climate change and the environment, health, as well as the economy, social justice
and jobs are the key topics for the Conference and are of importance for the future
of Europe.*® Values and rights such as rule of law and security were ranked only
fifth on the list. Globally, the majority of Europeans (55%) agree that the Confer-
ence represents significant progress for democracy within the EU, including 13%
who “totally agree”. However, three in ten (30%) disagree with this statement. At
the same time, the same percentage of Europeans (55%) agree that the Conference
will have no real impact, meaning it will not change much, and this includes 18%
who “totally agree”.*’

The Conference on the Future of Europe marked an unprecedented encounter
of diverse participants. It encompassed the European citizens’ panels, the national
panels, the multilingual digital platform and the conference plenary. The European
citizens’ panels brought together around 800 citizens from all backgrounds and cor-
ners of the European Union whose participants were randomly selected in Summer
2021 (random telephone calling was the main method used by 27 national polling
institutes coordinated by an external service provider), with the aim of setting up
EU diversity ‘Panels’ on the basis of five criteria: gender, age, geographic origin
(nationality as well as urban/rural), socio-economic background and level of educa-
tion.*® The EU citizens’ and national citizens’ panels focused on the following four
themes: ‘European democracy/Values and rights, rule of law, security’, ‘Climate
change, environment/Health’, ‘EU in the world/migration and ‘A stronger economy,
social justice and jobs/Education, culture, youth and sport/Digital transformation’.

Regarding the national citizens’ panel, six Member States — Belgium, Germany,
France, Italy, Lithuania and the Netherlands — managed to organise them, fulfilling
the same principles as the European Citizens’ Panels and including principles for
good deliberation. The recommendations of those National Citizens’ Panels were
presented and debated in the January and March Plenaries, as well as in the Ple-
nary Working Groups, together with the recommendations of the European Citizens’
Panels on the same topics.49 Belgium, for example, organised a national citizens’
panel in which 50 randomly selected citizens, representative of the general popula-
tion, came together over three weekends to discuss the topic of ‘European democ-
racy’ and how citizens could be more involved in EU affairs.’® Germany organised
a national citizens’ panel with 100 randomly-selected citizens, intended to be repre-
sentative of the population, who participated online and debated the topics related to
Europe’s role in the world, climate and the environment, rule of law and values and

46 Special Eurobarometer 517 Report on the Future of Europe, Fieldwork: September—October 2021,
Survey conducted by Kantar at the request of the European Commission and the European Parlia-
ment, Survey co-ordinated by the European Commission, Directorate-General for Communication (DG
COMM “Media monitoring and Eurobarometer Unit”) and the European Parliament, Directorate-General
for Communication (DG COMM “Public Opinion Monitoring Unit” (POMU)), p. 153.

47 Tbid, p. 157.

48 Conference on the Future of Europe, Report on the final outcome, May 2022, p. 15.
4 Tbid, p. 22.

30 Idem.
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a stronger economy and social justice.’! France organised 18 Citizens’ Panels with
each panel bringing together between 30 and 50 randomly-selected citizens, repre-
senting the diversity of the regional population. The panels identified 14 priority
recommendations that were submitted to the French government.>

This unprecedented, year-long journey of discussion, debate and collaboration
between citizens and politicians culminated in a report centered around 49 proposals
that included concrete objectives and more than 320 measures for the EU institu-
tions to follow up on under the above topics. The proposals are based on recommen-
dations made by citizens who met within the European Citizens’ Panels, National
Citizens’ Panels and contributed their ideas on the Multilingual Digital Platform.>?
It is of course a mystery what to do with the recommendations and how they will be
debated and discussed and decided. Who will be the plenary members who reject a
particular proposal and on what grounds? Where could they then be held account-
able and by whom?

According to certain legal scholars, if the COFOE stems from past attempts
— notably the failed Constitutional Treaty — it has nevertheless learned from them.>*
The novelty of the COFOE is that it is the first time where decision-making has
relied on popular input to shape its overall future. Others have focused on its pro-
cess and prospects given that it is an out-of-the-box initiative intended to “relaunch”
the project of European integration after a decade of crises.”> Despite the perspec-
tive of unprecedented magnitude, that of even changing the treaties, its ambiguities
are more than obvious. The Conference’s constitutional mandate remains unsettled,
which reflects conflicting preferences among the EU institutions and Member States
on its finalité.® The nature of the COFOE is that it seeks to combine features of bot-
tom-up participatory democracy with elements of top-down elite decision-making.>’
If the objective of the COFOE is to lead “towards more efficient decision-making
processes”, what will the latitude and degree of citizens participation be? Engaging
with citizens for democracy in order to build a more resilient Europe means renew-
ing the EU in every aspect.

The preamble of the TEU refers to peoples on multiple occasions. More specifi-
cally, it states “desiring to deepen the solidarity between their peoples”, “determined
to promote economic and social progress for their peoples”, “resolved to facilitate
the free movement of persons, while ensuring the safety and security of their peo-
ples” and “resolved to continue the process of creating an ever closer union among
the peoples of Europe, in which decisions are taken as closely as possible to the citi-
zen in accordance with the principle of subsidiarity”. Therefore, the establishment
of institutions endowed with sovereign rights, the exercise of which affects Mem-
ber States, also affect their citizens. However, the cooperation between the European

51 Ibid, p. 23.

32 Idem.

33 See Press release 9 May 2022 Brussels, The Conference on the Future of Europe concludes its work.
3 Sternberg (2016).

% Fabbrini (2020).

Idem.

57 Idem.
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Parliament as an expression of ‘peoples’ will’ and the other institutions can be
extremely weak. Even if the European Parliament has the right to give its opinion
when asked, it often is not asked, and in areas where it was meant to be asked, the
Commission and Council would complete their bargaining ahead of such advice,
which thus became pro forma.>® A striking example of this unsatisfactory coopera-
tion is the negotiations surrounding the new rule of law conditionality regulation.
Although this regulation has been adopted under an ordinary legislative procedure
whereby the European Parliament is co-legislator the different approach adopted by
the European Council’s conclusions of December 2020 limited the regulation’s
scope and determined the regulation’s finalité. Furthermore, and even more funda-
mentally, the role and nature of the intervention of the European Parliament in this
conditionality mechanism is clearly out of step with the other two institutions of the
institutional triangle.

Even if debates on democracy do not cease to reappear and occupy the public
sphere,®’ the above example is a mere demonstration of the contradiction between
democratic participation (of the European Parliament and citizens) and the results
of the decision-making process. In 2019, the communication of the President of the
Commission put forward the need for a “new momentum for democracy in Europe”
and a right of initiative for the European Parliament.®’ However, in a later speech
in September 2020, she only mentioned the Conference in the context of the devel-
opment of an “EU Health Union”.%? In contrast, the European Parliament’s resolu-
tions, in January®® and June® 2020, focused on ambitious goals, an open agenda
and a broad-based citizen forum without excluding the option of altering the trea-
ties. However, the Council aimed to limit the scope of activities of the Conference
by explicitly distinguishing the Conference from a convention and excluding treaty
changes in accordance with Article 48 of the TEU. Thus, three different visions are
incorporated within the content of the COFOE that will presumably be balanced
between the Commission’s vision of deepening integration, a programme to accom-
pany the Strategic Agenda of the European Council as proposed by the Council, and
a significantly deepening of the level of integration through citizen and youth “ago-
ras” as advocated by the European Parliament.%

38 Weiler (2012).

3 See the Conclusions of the European Council of 10-11 December 2020, Brussels, 11 December 2020
(OR. en).

%0 See Plottka and Miiller (2020).

61" Communication from the Commission to the European Parliament and the Council shaping the Con-
ference on the future of Europe, Brussels, 22.1.2020, COM(2020) 27 final.

62 See the speech of 16 September 2020, “Building the world we want to live in: A Union of vitality in
a world of fragility”, State of the Union Address by President von der Leyen at the European Parliament
Plenary.

3 European Parliament resolution of 15 January 2020 on the European Parliament’s position on the
Conference on the Future of Europe 2019/2990(RSP).

% European Parliament resolution of 18 June 2020 on the European Parliament’s position on the Confer-
ence on the Future of Europe (2020/2657(RSP)), Brussels.

% von Ondarza and Alander (2021).
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Previous experiences with participatory democracy within the EU have been
seen, namely the European Citizens’ Initiative introduced by the Treaty of Lisbon,
the member states holding national citizens’ dialogues in 2018, and the organiza-
tion of citizen consultations, in which Europeans were able to submit their feedback
on legislative initiatives to the Commission via internet surveys (Juncker Commis-
sion). The results of these citizen-participative formats have hardly been incorpo-
rated into the EU’s decision-making processes.®® Logistical hurdles, claims of a lack
of competence®” and complete inaction on the part of the Commission were some
of the reasons for the lack of incorporation of the proposed changes. If the COFOE
stands for democratic participation and mitigation of the democratic deficit in order
to strengthen the social legitimacy of the EU, the aforementioned issues of the past
need to be overcome.

For example, there are still no serious plans for expelling countries that are no
longer ruled in a democratic manner from membership in the EU. The inertia of
the Article 7 TEU mechanism implies that it is unlikely that their ability to vote
in key institutions like the (European) Council will ever be suspended. However,
even if this situation is not presented as a menace as such, should European citi-
zens tolerate the status quo? And if not, is this decision susceptible to being part of
the COFOE considering that rule of law is one subject of the non-exhaustive list?
If embraced, one of the citizen recommendations that are already emerging from
the conference “could potentially be game changers for the EU’s democratic quality,
calling for developments that are prefigured but not entrench in current EU prac-
tices: making the disbursement of EU funding conditional upon the respect of media
pluralism and the rule of law by its Member States”.®® Intergovernmentalism and
informal intergovernmental institutions like the Eurogroups which frequently used
to side-line the European Parliament by avoiding further citizen involvement is the
consequence of damaging the EU’s legitimacy, and the dissatisfaction of citizens
with the EU rose along with national-populist parties during the crises.®” The rise of
illiberal democracies or the so-called ‘democratorships’’” has led to a renascence of
citizens’ concerns with the future of democracy.

According to the European Parliament Eurobarometer “Overall, just over half
(53%) of respondents say they are satisfied with the way democracy works in the EU,
while 41% are not satisfied. The slight negative shift since November—December
2020 follows a consistently positive trend since 2017, and positive ratings continue
to outweigh negative ones. While a majority of citizens are satisfied with democracy
in the EU, it is clear from the latest Future of Europe survey that this is a topic of
concern. That survey found that nine in ten Europeans agree that there is still work

% Jdem.

67 A citizens’ initiative against the Transatlantic Trade and Investment Partnership, which collected more
than three million signatures, was rejected by the Commission on grounds of a lack of competence —
wrongly, as the European Court of Justice ruled in 2017.

% Alemanno and Nicolaidis (2022).
% See Plottka and Miiller (2020).
70 Hochmann (2019).
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to be done to strengthen democracy in the EU”.”! Europeans see democracy as the
first value the European Parliament should defend as a matter of priority, given it
was selected by around a third of respondents (32%).”> However, rule of law is not
one of the most important issues the EU is facing at the moment.”*> For example,
close to half of Europeans are not satisfied with the measures taken by the European
Union to fight the coronavirus pandemic’* and a very large majority of Europeans
(90%) agree that EU citizens’ voices should be taken into further account for deci-
sions relating to the future of Europe. Around nine in ten respondents (89%) agree
that there is still work to be done towards strengthening democracy in the EU; a sim-
ilar proportion (88%) agrees that there is still work to be done to protect democracy
in the EU. Globally, the statistics revealed that EU citizens’ voices should be taken
into further account for decisions relating to the Future of Europe.”

Lastly, it has been argued that the planned Conference on the Future of Europe
is the venue wherein such a vision could emerge, given the debate on European
democracy must lie at the centre of its deliberations.”® Although the historical
rationale for the Conference on the Future of Europe is the ‘revitalization of EU
constitutionalism’, we cannot abstain from sharing a contradiction: if all subjects
can be submitted to the vox populi and even rule of law issues, how can the new
techno-managerial instruments set out for rule of law re-establishment include dem-
ocratic participation?

2.2 Strengthening Budget Stability Through the Techno-managerial Instruments
for Rule of Law Enforcement

If the COFOE is part of the sensibilization of EU citizens, the question as to the
extent of the EU reform is still open. The European narrative first started by putting
an end to the atrocities of the two world wars and laying down the foundations for
peace, progress, and prosperity. However, even if this narrative was relevant until
recently, it has been challenged, on the one hand, by the impact of the sovereign debt

7! Public Opinion Monitoring Unit, European Parliament Eurobarometer, Autumn 2021, Defending
democracy, empowering citizens public opinion at the legislature’s midpoint, Public Opinion Monitoring
Unit within the Directorate—General for Communication (DG COMM) of the European Parliament, p.
23.

7 Tbid, p. 42.

73 According to the results of the Standard Eurobarometer 94 winter 2020-2021, the most important
issues are health, economic situation, the state of member states’ public finances, the environment and
climate change, immigration, unemployment, rising prices/inflation/cost of living, the EU’s influence in
the world, terrorism, crime, pensions, energy supply, and taxation, p. 22.

7 Tbid, p. 27.

75 Overall, around half (52%) “totally agree” with this statement, while 38% (+ 1) “tend to agree” and
only 7% (+1) disagree. See Special Eurobarometer 517 Report Future of Europe, Fieldwork: September—
October 2021, Survey conducted by Kantar at the request of the European Commission and the European
Parliament, Survey co-ordinated by the European Commission, Directorate-General for Communication
(DG COMM “Media monitoring and Eurobarometer Unit”) and the European Parliament, Directorate-
General for Communication (DG COMM “Public Opinion Monitoring Unit” (POMU)), p. 125.

76 For this approach, see Julian Plottka and Manuel Miiller 2020; For the argument of the Conference on
the future of Europe as a Pandora’s box, see the interview with Alemanno (2021a, b).
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crisis that has shown that European integration and prosperity do not necessarily go
together. On the other hand, it has been challenged by the rise of illiberal democra-
cies in Europe.

Regarding the first challenge, the project of creating scales of efficiency and
prosperity and making Europe the most competitive and dynamic knowledge-based
economy, capable of sustainable economic growth with better jobs and greater social
cohesion, suffered from a rather non uniform debate on the consequences of the
Euro crisis.”” The mounting Greek balance-of-payment problem signaling the start
of the Euro crisis, affected core policies of the EU and the flagship projects of Euro-
pean integration of the 1990s.”® The prosperity gaps in many Member States laid
bare the fundamental imbalance obtained between the economic and social dimen-
sions of European integration.”” The fundamental asymmetric relationship between
(Europeanized) economic policies and (national) systems for social sharing was the
result of the course of European integration.®

Regarding the second challenge, the rise of illiberalism questions the very core
of European shared values by post-socialist Central European Member States whose
economies were perceived as democratization and economic liberalization success
stories.®! Nevertheless, in the aftermath of the financial crisis and following the
2015 migration crisis, liberal democracy has been criticized by the leaders of some
Member States, emphasizing in particular the threat migrants represent to native
cultures and national security as well as the demise of Western political models.®?
In the field of political economy, the weakening of support for European integra-
tion after the financial and Eurozone crises is explained by Wolfgang Streeck. He
noted that the period of economic stability and growth that characterised the trente
glorieuses following the end of World War II, left policymakers with a view of the
‘normal’ relationship between capitalism and democracy which was in fact a prod-
uct of a specific time and place and which had decayed by the 2010s.%

The EU’s response to the democratic deficit through the COFOE is one way to
address its claim to legitimacy in order to demonstrate a plausible connection to
what the people consider correct and desirable. However, it has been argued that
output- and input-grounded legitimacy can durably work only if they act in unison.
The EU’s response to the abovementioned rule of law crisis displays that coupling

7 de Wilde (2022). See also Risse (2015).

78 Schimmelfennig (2018), pp. 969-989. According to Frank Schimmelfennig, crises are open decision-
making situations presenting a manifest threat and a perceived significant probability of disintegration
but may also trigger reform activities leading to more integration.

7 Scharpf (2002).

80 1dem.

81 Countries such as Croatia, Czechia, Hungary, Poland, Slovakia and Slovenia become EU members

and were argued to have not only adopted, but also internalized, the European Union’s liberal values. See
Hajdinjak et al. (2022), pp. 1-11.

82 See the speech of Victor Orban, the Hungarian Prime Minister, at a Summer University in Transylva-
nia in 2014.

8 Streeck (2014), pp. 3-7; Wellings (2022), pp. 1-15, Rosamond (2017), p. 39. According to Ben Rosa-
mond the slow retreat from the Keynesian welfare model of the nation states is central to any understand-
ing of the EU’s crises of the 2010s.

) Springer Q ASSER PRESS



EU Responses to the Democratic Deficit and the Rule of Law Crisis:. ..

input and output legitimacy does not require merely a simple matching between out-
puts and citizen preferences.®* In a way, “the discursive history of EU legitimation
can be told as a story of a push and pull between de-politicising forces and coun-
ter-forces that actively politicised the stakes of EU politics”.®> Unlike other treaties
used to establish an organisation, the TEU and TFEU created a new “legal order”,
one which is particularly rich and complex and displays numerous features that can
rarely be found anywhere else in the world of international law. These include the
broad and flexible nature of the competences conferred on the EU, extending into
almost all areas of law-making, the existence of a common currency and common
citizenship, the decision-making regime marked by the involvement of institutions
that are not controlled by the Member State governments and by recourse to major-
ity voting in the state-controlled Council of Ministers, and the habit of national
courts to obey their duty to apply EU law®® If the EU is an executive federalist sys-
tem in which European legislation is still primarily carried out and implemented by
the Member States, the difficulty involves how to adequately attribute political and
administrative action to a particular political subject.” The EU institutional setting
has become so complex that the problem is not the distribution of competences as
such, but rather its lack of generality within the system; in the words of a Resolution
of the European Parliament: “the lack of a credible single executive authority enjoy-
ing full democratic legitimacy and competence to take effective action across a wide
spectrum of policies”.®® If traditionally the political role of the Commission was to
defend European institutions and programmes against the Member States or to be
an executor of a political majority of the European Parliament, today’s Commission
seems to do neither.>

In this respect, if today Europe faces a “crisis of values”, this has an impact on its
legitimacy internally and externally. The systemic deterioration of the EU’s found-
ing values in certain Member States, in particular Hungary and Poland, is illustrative
of a significant decline in the rule of law.”® The establishment of electoral autocra-
cies that seek to undermine the limits on the exercise of executive power in order to
keep the dominant political party in power in the long term engenders a real iden-
tity crisis, given that it undermines the axiological dimension of the European pro-
ject, according to which Member States share both a common ideal and a common
destiny.

In the face of these systemic violations of the rule of law by certain Member
States, the EU institutions may have recourse to several political mechanisms.’!

8 Sternberg (2016).

8 Idem.

8 De Witte (2018), pp. 227-242.

87 Mollers (2018), pp. 243-272.

8 Ibid, p. 250. See European Parliament Resolution of 16 February 2017 on possible evolutions of and
adjustments to the current institutional set-up of the European Union 2014/2248(INT).

8 Tbid, p. 251.

% For an analysis of this crisis: Spieker (2018); Smith (2019), p. 561; Waelbroeck and Oliver (2017), p. 299.
1 For general analysis of the tools: Jakab and Kochenov (2017); Miiller (2015), p. 141; Schroeder 2016,

Jakab and Kirchmair (2021).
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In particular, Article 7 TEU comprises two procedures aiming at ensuring that all
EU Member States respect the common values of the EU, including the rule of law.
However, it has not been effective in combating the decline of the rule of law. Due
to the voting procedures, Member States concerned by the Article 7 procedure are in
a position to protect each other and prevent any sanctions. Therefore, any proposals
to activate the preventive mechanism provided for in Article 7 TEU with regard to
Poland and Hungary have been unsuccessful. In addition to Article 7 TEU, a num-
ber of other mechanisms have been progressively created by the EU institutions to
address rule of law issues in Member States.

In 2007, the Commission set up the Cooperation and Verification Mechanism
for Bulgaria and Romania as a transnational measure to assist the two countries in
their progress in the fields of judicial reform, corruption and — for Bulgaria — organ-
ised crime. Several years later in 2014, the Commission established a Rule of Law
Framework that has aimed to prevent emerging threats to the Rule of Law that could
potentially escalate to the point where Article 7 TEU must be triggered.” In addi-
tion, since 2016, the Council has organised a Rule of Law Dialogue annually. This
dialogue is currently divided into two political discussions: a horizontal discussion
regarding general rule of law developments in the EU, and country-specific discus-
sions covering key developments in the Member States. However, Article 7 TEU,
the CVM, the Rule of Law Framework, and the Rule of Law Dialogue in the Coun-
cil, as well as the various resolutions adopted by the European Parliament, have not
led to any decisive results that would have hampered the decline of the rule of law.”?
Faced with the ineffectiveness of the rule of law’s political protection mechanisms,
the EU has launched a new strategy which relies on judicial and economic/fiscal
mechanisms that would complete and strengthen the aforementioned political mech-
anisms. This partly involves the creation of dedicated mechanisms, alongside the
utilization of instruments developed in the context of the surveillance of national
policies or the application of EU law.

On the one hand, a number of preliminary references and infringement proce-
dures have been referred to the Court of Justice of the European Union,’* with the
CJEU having found on numerous occasions serious rule of law problems in Hungary
and Poland in relation to, inter alia, the independence of the judiciary, the situation
of migrants, refugees and asylum standards, the financing of NGOs, and respect for
academic freedom.” It has recently signalled that it is inclined to use provisions — in
particular Article 19 TEU”® — that do not directly touch on the rule of law in order
to link the principles contained therein to said rule of law."’

On the other hand, the COVID-19 crisis has created an opportunity for the Euro-
pean institutions to effectively ensure rule of law in Member States in the sense that
the EU has opted to link European economic recovery to respect for the rule of law.

92 COM(2014) 158 final.

9 Kelemen (2020).

% Schmidt, Bogdanowicz (2018).

% See, e.g., cases C-286/12, C808/18, C-78/18, C-66/18 and C-192/18.
% (C-64/16. Associagdo Sindical dos Juizes Portugueses v Tribunal de Contas.

97 Réveillere (2019).
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In doing so, the EU has promoted a new strategy which relies on economic and
fiscal instruments that were not specifically designed nor envisioned to protect the
rule of law, namely the European Semester, the Multiannual Financial Framework,
and the protection of the EU’s financial interests. These mechanisms mainly pertain
to the Economic and Monetary Union, cohesion policy and European fiscal policy,
and rely on techno-managerial mechanisms (indicators and scoreboards, benchmark-
ing, peer reviews, national reform programmes, etc.). Their use to indirectly protect
the rule of law in Member States was first urged by the Commission; indeed, in
April and July 2019, the Commission published two communications on the rule
of law”® where it notably stressed the role that the European Semester could play,
as well as that of the ESIF. The Juncker Commission also put forward the concept
of a Rule of Law Mechanism, which would eventually lead to the adoption of an
annual Rule of Law Report — published for the first time on 30 September 2020
— and the necessity to create, as a part of the MFF, a mechanism to protect the EU’s
budget when generalised deficiencies regarding the rule of law in Member States
affect or risk affecting that budget. The Commission’s approach has recently been
approved by the European Council following the COVID-19 pandemic,'” and was
subsequently fully integrated into the 2021-2027 MFF and the European recovery
plan also known as Next Generation EU. In other words, the EU has put in place a
comprehensive financial package consisting of several instruments, in particular the
Multiannual Financial Framework, the European Recovery Plan (more commonly
known as Next Generation EU), and the Regulation on a general regime of condi-
tionality for the protection of the Union budget.!”" Whether the beneficiaries of EU
economic recovery receive aid is linked to their respect for the rule of law, explicitly
through the Regulation 2020/2092 on the protection of the EU budget, and implic-
itly through the European Semester and the Recovery and Resilience Facility.!*?
The problem of the new strategy'® developed by the EU institutions is that it is
likely to result in insufficient protection — or even less protection — for the rule of

% COM(2019) 163 final; COM(2019) 343 final.
% COM(2020) 580 final.

100 During the negotiations on a European economic recovery plan following the COVID-19 pandemic,
the European Council stressed that “the Union’s financial interests shall be protected in accordance with
the general principles embedded in the Union Treaties, in particular the values of Article 2 TEU”- Euro-
pean Council, Special meeting of the European Council (17, 18, 19, 20 and 21 July 2020) — Conclusions
(CO EUR 8 CONCL 4), para. A24. In this regard it further highlighted “the importance of the respect of
the rule of law”. The European Council’s statement thus endorsed the strategy recently put forward by
the Commission to strengthen protection of the rule of law.

101 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 Decem-
ber 2020 on a general regime of conditionality for the protection of the Union budget, [2020] OJ L
4331/1; Council Regulation (EU, Euratom) 2020/2093 of 17 December 2020 laying down the multian-
nual financial framework for the years 2021 to 2027, [2020] OJ L 4331 /11; Council Regulation (EU)
2020/2094 of 14 December 2020 establishing a European Union Recovery Instrument to support the
recovery in the aftermath of the COVID-19 crisis, [2020] OJ L 4331/23.

102 Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021
establishing the Recovery and Resilience Facility, [2021] OJ L57/17.

103 For an analysis of the New EU Strategy to Protect the Rule of Law in the Wake of the COVID-19
Crisis, see Fromont and Van Waeyenberge (2022), pp. 1-16.

) Springer Q ASSER PRESS



R. Mavrouli, A. Van Waeyenberge

law. These techno-managerial mechanisms lead to a techno-managerial management
of European values which may affect the EU’s constitutional balance. Having been
gradually introduced into public administrations under the influence of New Public
Management,104 these mechanisms enable the Union to influence the definition and
implementation of the Member States’ policies as closely as possible, including in
areas in which the EU has only limited competence (social, fiscal, budgetary, health
care, education, justice policies, etc.). However, the European intervention through
techno-managerial mechanisms is not subject to a real EU democratic deliberation.
In fact, the European Parliament is not fully involved in the European Semester'®
and the RRF!% insofar as it is most of the time only informed or even consulted but
without any real power of constraint. In addition, given their non-formally binding
nature, the acts adopted as part of this new strategy are not subject to judicial review
by the CJEU, even though they are de facto binding.'"’

This is, for example, the case with conditionality as this mechanism has been
developed significantly since the sovereign debt crisis, to the point that its use was
generalised during the COVID-19 crisis. From now on, Member States will only be
able to benefit from the European budget and the EU Recovery Plan on the condition
that they respect the rule of law and the country-specific recommendations issued in
the framework of the European Semester. However, this conditionality raises sev-
eral difficulties. Firstly, it is embedded in various “national programmes” which
form the basis for numerous reforms in the Member States, yet these programmes
are negotiated between the European executive and national governments, without
the involvement of the European Parliament and/or national parliaments. Secondly,
conditionality has altered the nature of EU intervention by systematically linking the
granting of European funds to the European Semester, with conditionality making
the latter de facto binding, whereas it had initially been conceived as a process for
coordinating national economic, fiscal and social policies. Another example is that
conditionality may affect the uniform application of EU law in Member States, as it
allows for a trade-off between the rule of law and other interests (economic, politi-
cal, etc.) during the negotiations.' In other words, the instruments put in place by
the EU to fight the rule of law backsliding in certain Member States are problematic
on two levels: they do not meet the democratic standards expected from an Union de
droit and as a result they contribute to reinforcing the EU crisis of legitimacy.

On the other hand, this new approach employed by the European institutions
could alter the very way the rule of law is understood and protected by the EU.
While it allows for the rule of law to be taken into account in the definition and
implementation of European policies, and is likely to ensure a more effective protec-
tion of the rule of law within the Union, this enhanced effectiveness may only bene-
fit those dimensions of the rule of law that contribute to “a highly competitive social
market economy” (Article 3(3) TEU) and neglect other dimensions, in particular

104 1 ¢ Texier (2016).

105 EU Parliament has denounced this secondary role. See Schutser (2020) point K.

106 Recital 61 and Article 26(3) of Regulation (EU) 2021/241.

107 For an analysis of this de facto biding effect, see Crum (2020), p. 14.

108 Eromont and Van Waeyenberge (2022).
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the fight against inequality and, more broadly, the protection of fundamental rights,
such as the rights of LGBTQI + persons. The question therefore arises as to which
techno-managerial mechanisms actually allow to be taken into account. Indeed, eco-
nomic, cohesion and budgetary policies were not initially designed to ensure respect
for the rule of law and thus pursue their own objectives. For example, since its crea-
tion in 2011, the European Semester has incorporated some rule of law dimensions,
such as the independence of the judiciary, the fight against corruption and fraud,
etc. However, these dimensions are closely linked to the economic and budgetary
objectives pursued by the European Semester. This new approach by the European
institutions could thus modify the very notion of the rule of law within the EU by
mainly ensuring the protection of those dimensions of the rule of law with economic
or budgetary implications by making certain tools binding (such as the European
Semester'?”), by resorting to sectoral policies or by mobilising the judiciary while
other dimensions of the rule of law — those that are sometimes politically sensitive
— will continue to be dealt with via non-binding and/or ineffective instruments.

Several concrete solutions come to mind regarding fostering the pre-existing
techno-managerial mechanisms for the preservation of the rule of law by recon-
necting them with democracy. The role of the Commission through its Rule of Law
Report can offer several incentives; considering that it has a breadth of (re)sources
containing information provided by national contact points, input from several Euro-
pean agencies and networks, and information furnished by other international organ-
izations — specifically the Council of Europe’s Venice Commission and its GRECO
(Group of States Against Corruption) committee — a series of solutions is feasible.
However, the clear disconnection between the rule of law and democracy is intel-
ligible as the Rule of Law Report focuses on four areas: the quality of the justice
system, the anticorruption framework, media freedom, and other institutional issues
related to checks and balances.!'” The Report’s silence on broader issues related to
the rule of law, such as the transparency and accountability of government conduct,
or the protection of fundamental rights as well as government procurement and use
of EU funds'!! is representative.

Therefore, our mere suggestion is that the Rule of Law Report should not address
“concerns” or “serious concerns,” but rather make use of non-soft, non-descriptive
language. In this respect, the European Parliament has already criticized the Com-
mission through its resolution on the 2020 report.''? The country-specific recom-
mendations addressing different reforms within Member States should contain
specific measures on how to address the concerns identified, including deadlines
for implementation, where appropriate, and benchmarks to be followed up on.!!?
Addressing generic recommendations such as “take steps” or “continue efforts”
often present within country-specific recommendations addressing rule of law issues

109" See Fromont (2022), pp. 176-190.
110" Conzelmann (2022), pp. 671-675.
" Tdem; For a review of the 2020 report see Mungiu-Pippidi (2020).

112 Resolution (2021/2025(INT)) of the European Parliament of 24 June 2021 on the Commission’s 2020
Rule of Law Report, consideration 5. Also see considerations 50 and 61.

113 1pid.
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cannot satisfactorily lead to a solution and hinder democratic backsliding. Interest-
ingly, regarding the budget conditionality mechanism, it is argued that “the Com-
mission may take into account the Rule of Law report [...] when identifying and
assessing breaches of the principles of the rule of law that affect the financial inter-
ests of the EU.”!'* At the same time, when the rule of law conditionality mechanism
was introduced, it was an important trigger for the new peer review mechanism on
the rule of law.'"> The use of the country-specific evaluations in the Commission’s
Rule of Law Report within the peer review mechanism of the Council could only
strengthen the Rule of law dialogue.116 However, both of these mechanisms — the
Commission’s Rule of law Report and the Council’s peer review — have been dis-
credited as “toothless”.'!” In spite of that, these instruments bring all EU Member
States under scrutiny against the same standards as well as give a voice in the pro-
cess to domestic civil society and actors outside of the EU such as the Council of
Europe’s Venice Commission.' '8 However, while the Council’s Peer Review focuses
only on the quality of the justice system, the anti-corruption framework, the media
pluralism, and other institutional issues related to checks and balances,'! the Com-
mission does not for the moment intend to broaden the scope of its report.
Accordingly, we suggest the interconnection and impact between the country-
specific recommendations in the Commission’s 2022 Rule of Law Report and the
discussion in the Council peer review'? in order to lend further political weight
to the Commission’s report. Suffice to say, the gap between the reality of illiberal
democracies and the silence within the country-specific recommendations cannot
generate productive remedies. Consequently, the most recent peer review in April
2022, which covered Hungary amongst others, "did not lead to the adoption of

conclusions".!?!

14 European Commission, 2022 Rule of Law Report.

115 Federal Foreign Office, Germany: Working to Promote the Rule of Law in Europe 2020.

116 Presidency conclusions 14173/19 cit. points 15, 8, and 10. The November 2019 Council conclusions
announced a “comprehensive, genuine and interactive discussion broadly focused on the rule of law situ-
ation in the Member States and in the Union as a whole, taking into account both positive and negative
trends”. The Finnish presidency specifically mentions the establishment of a ‘new mechanism for peer
review’ on the rule of law as one of the objectives of its presidency; see: Finland’s Presidency of the
Council of the European Union, Strengthening the Rule of Law.

7 Kelemen (2020); Scheppele and Pech (2018).

118 Because of the wide consultation exercise that the Commission conducts for the Rule of Law Report.
19 This list is limited and ignores the interdependence of the rule of law discussion with human rights
and democratic standards. It is also much more circumscribed than the rule of law checklist issued by the

Council of Europe’s Venice Commission. See Conzelmann (2022).

120 1dem.

121 European Council, General Affairs Council (12 April 2022).
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3 The Theoretical Influences and Instruments Used by 'Historical’
Responses (Path Dependency)

The European Union’s crisis of legitimacy is not a recent phenomenon, and accord-
ingly the Union has already attempted to respond to it. Nevertheless, it is striking
that the current responses for reconsidering, reconceptualising, and re-envision-
ing the future of the Union and those seeking to stem the crisis of the rule of law
in Europe follow the same logic and use the same types of instruments. In other
word, we are currently witnessing a sort of ’path dependency’'??> which has the
consequence of preventing us from taking a step back to find a response that will
strengthen the link between democracy and the rule of law. This “dependency”
explains, at least partially, the choices made by the European institutions to meet
the current challenges of European construction. Indeed, one has the impression that
“recipes” from the past are being reused in order to provide new solutions. More
precisely, we believe that it is the tools developed some twenty years ago, in order to
fight the "crisis of legitimacy" that have been afflicting it — i.e. the "Better Regula-
tion" program set up at the Lisbon European Council (2000) and its "White Paper on
European Governance" (2001) — which are reused here.!?* This program intended
to solve the “democratic deficit” through a combination of two processes: open-
ing up the decision-making process to ’civil society’ (increase input legitimacy),'>*
and offering answers which were more ’efficient’ (increasing output legitimacy),'*
while keeping the classic Community method intact.'?®

This program has given rise to the following twofold action: On the one hand,
and under the influence of the work of Jurgen Habermas and his participatory
democracy,'?” instruments are emerging that aim to ensure the actual cooperation of
actors for real collective action. In other words, the model of representative democ-
racy based on the use of law must therefore be improved by means of participatory

122 “Path dependency” is understood in this contribution as “a range of technological, economic, social
and political arrangements, once in place, appear to generate patterns of costs and benefits such as
rational actors prefer to maintain the status quo even if an alternative might provide higher aggregate in
the long run.” (Alexander 2001, p. 254.) As Bruno Palier explains very clearly, the effect of this phenom-
enon is that it becomes necessary to reconsider the major political choices made in the past because «cre-
ating new alternative institutions would generate high costs in terms of initial investment (of attention
and political capital), learning, coordination and anticipation.» (our translation) — Palier (2010), p. 414.
For a deeper analysis of this phenomenon see Pierson (2000), pp 251-267.

123 Commission européenne, Livre blanc sur la gouvernance européenne, COM(2001) 428 final, 25 juil-
let 2001.

124 For the first time, the Commission clearly stated that "the legitimacy of policies also derives to a
large extent from the involvement and participation of all in the decision-making process and that the
quality, relevance and effectiveness of the Union’s policies explicitly depend on the broad participation of
citizens at all stages, from policy conception to implementation” Duez (2011), p. 90.

125 See, for example, the words of Romano Prodi, then-President of the Commission, "the effectiveness
of the action of the European institutions is the main source of their legitimacy” R. Prodi Speech in front
the European Parliament, Strasbourg, 15 February 2000.

126 Commission européenne, Livre blanc sur la gouvernance européenne, COM(2001) 428 final, 25 juil-
let 2001, p. 9.

127 Habermas (1997), p. 153. For an analysis see Frydman (2006), p. 136.
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devices based on a procedural use of the criteria of validity.'?® In the wake of the
White Paper, a framework for consultation with non-institutional parties has been
developed, setting out general principles and minimum standards.'?® This led to
additions to primary law: Article 10(3) of the Treaty on European Union reads as
follows: “Every citizen shall have the right to participate in the democratic life of the
Union. Decisions shall be taken as openly and as closely as possible to the citizen”.
Article 11 TEU requires the European institutions to ensure that citizens and repre-
sentative associations have the opportunity to make their views known, to enter into
dialogue with the institutions and to be consulted by the Commission on the Union’s
activities. Paragraph 4 of the same provision establishes the so-called citizens’ ini-
tiative, which allows a minimum of one million European citizens, subject to certain
conditions, to submit proposals to the Commission.'** On the other hand, since the
White Paper on European Governance, there has been a real reduction in the tradi-
tional instruments of the Community method, as provided for in Article 288 of the
TFEU,"! in favour of new regulatory techniques directly inspired by the New Pub-
lic Marlagement132 such as impact assessments, conditionality, indicators, rankings
or benchmarking. It should therefore be seen as a shift from the classic command-
and-control mode of institutional regulation (regulations and directives) to a form
of economic regulation based on an incentive-based logic.'** The main objective of
these instruments is to seek to improve the efficiency of public policies by reducing
transactional costs.'** The focus on objectives and the need to make them meas-
urable is reflected in the extensive use of performance indicators and benchmark-
ing techniques'®; these instruments are thus simultaneously incentive, control and
evaluation mechanisms.!*®

This dual movement is rather paradoxical insofar as it seems rather irrelevant to
want to increase both the number of interlocutors representing different interests and
the efficiency of decision-making. Moreover, these developments raise numerous
questions as to their compatibility with the Community Method and with a certain
number of essential principles of the European legal order, including the separation/

128 1 this view, a norm would only be valid if it is the result of a free and rational discussion between
the interested parties — Lenoble and Maeschalk (2009), p. 3.

129" Communication de la Commission « Vers une culture renforcée de consultation et de dialogue —
Principes généraux et normes minimales applicables aux consultations engagées par la Commission avec
les parties intéressées» [COM(2002) 704 final].

130 Reglement (UE) n® 2019/788 du Parlement européen et du Conseil du 17 avril 2019 relatif a
I’initiative citoyenne européenne. Bertrand (2013), p. 6.

131 In 1985, the White Paper on the Internal Market foresaw the adoption of approximately 300 direc-
tives to dismantle the remaining barriers between Member States, whereas the Lisbon Strategy, fifteen
years later, foresees less than ten directives for growth and employment. See Commission europée-
nne, Actions communes pour la croissance et I’emploi: le programme communautaire de Lisbonne,
COM(2005) 330 final, 20 July 2005.

132 Peters (2014), p. 398.

133 Peters and Pagotto (2006), pp. 214-215; de Burca and Scott (2006).

134 Le Gales (2014), p. 303.

135 Bruno and Didier (2013).

136 For an analysis of this phenomenon, see Frydman and Van Waeyenberge (2014).
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balance of powers.'?” More specifically, the insistence with which certain European
institutions, starting with the Commission, have promoted the ideals of participation
and deliberation clearly reflects a desire to legitimise their own activities. The search
for efficiency by means of managerial instruments raises a series of questions as to
the respective effectiveness of judicial protection. Indeed, since they are not dressed
in the garb of ’official’ law, the admissibility of actions (locus standi) for annulment
is a particularly difficult challenge.

Finally, and beyond these criticisms of the substance, it can be seen that, overall,
this "better regulation" program and its subsequent policies have not achieved their
goal as the democratic deficit continues to be a central issue for citizens and aca-
demics alike.!*® What is striking is that the COFOE and the EU’s strategy to protect
the rule of law are a direct continuation of what has been undertaken with mixed
success over the past 20 years.

The COFOE is a bottom up exercise, with an institutional governance that is
unclear and which appears polycentric'* by promoting the organisation of a mul-
titude of events at different levels (regional, national and European) and involv-
ing institutions (national/European), civil society and stakeholders such as social
partners and academia.'*’ The multiplication of public discussion spaces has been
accomplished by many interested parties, but where it is the institutions that draw
the conclusions of the debates there appears to be an updated version of the Haber-
masian theory of participatory democracy in its European context.

The EU’s strategy to protect the rule of law promotes the use of managerial
instruments to protect European values. Indeed, mechanisms such as the Euro-
pean Semester and the RRF rely on indicators, scoreboards, benchmarking, peer
review, national reform programs, conditionality etc. This New Public Management
approach lies at the heart of the strategy and is a continuation of what was launched
in the early 2000s and is known as 'new governance’.

In conclusion, the theoretical influences'*! and tools used to combat this crisis
over this last twenty years, and having assessed this policy, the conclusion is reached
that they were not sufficient for coping with the democratic deficit. As such, there is
a need for a regime change in order to achieve better results than those achieved over
the last decades. It is time to leave this “path dependency” and to find a new method
of more closely integrating democracy and the rule of law.

137 For an analysis of the risks see Van Waeyenberge (2015), pp. 224—289.

138 See, for example, the answer to the question (2021): “In general, does the EU conjure up for you a
very positive, fairly positive, neutral, fairly negative or very negative image?” in only positive at 48%;
Bechtel (2018), pp. 61-71.

139 See Joint Declaration on the Conference on the Future of Europe, 10 March 2021.
140
Idem.

141" Genicot and Van Waeyenberge (2022), pp. 5-25.
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4 Democratic Deficit and Rule of Law Crisis: The Inevitable Nexus
Between Rule of Law and Democracy

As mentioned previously, the ‘telos legitimacy’ of the EU is related to the Euro-
pean narrative, that of political messianism'4? where “the justification for action
and its mobilising force, derive not from ’process’, as in classical democracy, or
from ’result and success’, but from the ideal pursued, the destiny to be achieved, the
‘Promised Land’ waiting at the end of the road”. J. Weiler argues that there is a con-
nection between legitimacy and popularity, as “the deeper the ’legitimacy resources’
of a regime, the better able it is to adopt unpopular measures critical in the time of
crisis”.!*3 The ‘legitimacy resources’ of the EU will be the result of negotiations
with the member states in order to obtain valid acceptance. Nevertheless, the EU’s
attempt to ‘save’ the eurozone has already demonstrated that it is incapable of offer-
ing a space for open contestation and communication, one which is integral to its
overall legitimacy. The absence of a political sphere in the aftermath of the euro-
crisis does particularly accentuate the importance of the democratic deficit, as the
limited powers of the European Parliament and the evolutive role of the European
Council refer to what we called before ‘process legitimacy’. Even if the EU is not
a state, it has borrowed the traditional State mechanisms of governmental control
and parliamentary accountability, though it has nonetheless failed to replicate them
at the EU level, a potential sign of the failure of the ‘process legitimacy’. Moreover,
a democratic mode of exercising public power is promoted at the EU level, whereas
basic democratic elements such as accountability and representation are not always
present.'** The economic and financial crisis has been a mere illustration of the idea
that in order to protect economic liberalism and respect for fiscal discipline, repre-
sentative democracy must be curtailed.'*

A lot has already been said on the democratic deficit within the EU which is inex-
tricably bound to its political deficit, namely its non-partisan or neutral orientation.
However, the problem does not stop there. The latest expression of the European
calamity is the rule of law crisis. State approaches always associate democracy with
rule of law, since democracy cannot exist without rule of law.'*® Several member
states have been accused of breaking the rule of law through national reforms, with
these violations concerning the independence of the judiciary, legal certainty and
fundamental rights, among others which normally define and guarantee democracy.
If the democratic deficit, the loyal acolyte of the political deficit, has come to stay,
can one not say the same about the rule of law crisis? If this is the case, the narra-
tive of the European project characterized by the messianic promise of a better land
is doomed to its own failure. From this perspective, the close relationship between
democracy and rule of law needs to be revisited by the EU institutions taking into

142 Weiler (2012), p. 256.

143 Tbid, p. 249.

144 Tbid.

1% Wilkinson (2015), pp. 313-339.

146 According to Michel Troper the opposite is possible; rule of law without democracy can exist within

enlightened despotism, Troper (1992), pp. 51-63.
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account that democracy and rule of law have until today been foreign attributes of
European integration, always absent from political messianism.

The hypothesis formulated above relates to the traditional state approach to the
definition of liberal democracy alongside the rule of law. The European idea in the
aftermath of the Second World War was based on the union of democratic member
states aiming toward a better future. According to J. Weiler, European integration is
marked by a political messianic venture par excellence, “the messianic becoming
central feature of its original and enduring political culture'*””. The ‘telos legiti-
macy’ of the EU is precisely carried by this dream that has been dreamt, this vision
offered by the Schuman Declaration.'*® If, according to J. Weiler, the Schuman Dec-
laration is the manifesto of political messianism, this is still the case today given the
war in Ukraine led the President of the Commission to bring to life the Declaration’s
messianic feature by defending the outlawry of war, democracy and fundamental
rights.

According to the Schuman Declaration:

“World peace cannot be safeguarded without the making of creative efforts
proportionate to the dangers which threaten it. The contribution which an
organized and living Europe can bring to civilization is indispensable. [...] A
first step in the federation of Europe [which] will change the destinies of those
regions which have long been devoted to the manufacture of munitions of war.
[...] This production will be offered to the world as a whole without distinc-
tion or exception”.

However, the EU has been accused of operating without a veritable commitment
to the principles it has demanded of its aspiring members — democracy and human
rights,'* namely that not all are parties to the European Convention of Human
Rights, whilst aspirant States had to accede to it as such. This narrative of political
messianism has allowed the EU to free itself of having to demonstrate its democratic
credentials unlike its member states. This proves that democracy was simply not part
of the original vision of European integration.'>® Nevertheless, the elements of Arti-
cle 2 TEU including democracy, the rule of law and the protection of fundamental
rights lie at the very foundation of the EU’s legal order.'>!

There are two elements that can be used to describe the topical rule of law crisis
occurring within the EU. On the one hand, the tenacious democratic deficit main-
tains the idea that if there is no democracy, how can there be rule of law? On the
other hand, violations of the rule of law within the supranational legal order are
coming from democratic member states, namely member states who have met the

147 Weiler (2012), p. 256.

148 Robert Schuman, "Schuman Declaration" delivered on 9 May 1950, Paris at the Salon de L'Horloge,
Quai D’orsay.

149 Weiler (2012), p. 259.

150 Tbid, p. 260.

5! Lavranos (2009). See in this regard, C-156/21 — Hungary/Parliament and Council,
ECLI'EU:C:2022:97, para. 232 and C-157/21, Poland/Parliament and Council, ECLI:EU:C:2022:98,
para. 264. For an analysis of these judgments see Mavrouli (2022).
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democratic criteria of accession to the EU. The wording of Article 2 TEU speaks
articulates the founding ‘values’ of the Union such as respect for human dignity,
freedom, democracy, equality, the rule of law and respect for human rights. This
wording would be unfortunate if it could deprive the rule of law of its legal value
as a core legal principle in the context of EU law.'>? This means that rule of law is
not a descriptive value, but rather a legal prescriptive principle. The same applies
to democracy and the protection of fundamental rights'> whose enforcement under
EU law should not be excluded on the mere argument that they are only values and
not principles.'>*

These core values received at the early inception of the EU had a strongly implied
component of liberty establishing a clear link between democracy and the rule of
law.!>> Dictatorships and ‘unfree’ countries were not welcome to join the Union.
This configuration first began as an unwritten principle, part of the political mes-
sianism of Europe’s Promised Land, and was soon codified in pre-accession strategy
texts preparing the EU for enlargement. What is interesting in this constellation is
that democracy and the rule of law were never part of the indisputable legal rules of
the European Communities. Notwithstanding the fact that adherence to those values
has traditionally been approached as a national and not supranational concern, the
EU adopted this holy trinity — rule of law, democracy, fundamental rights — after
the Solange case.'>® The reinvention of the EU under fundamental rights’ pressure
was actually a profound reinterpretation of the treaties — if not a de facto rewrit-
ing — this time including the holy trinity. As D. Kochenov puts it “The rule of law
— even if a slightly tautological one — followed suit, only to be joined by an offi-
cial story of democracy, after the paper dust of the democratic deficit debate settled

somewhat”. ">’

5 Conclusion: Making Up for the Lost Promised Land

The aforementioned techno-managerial mechanisms aiming at protecting the rule of
law have been repeatedly criticized, implying that the EU has exceeded its compe-
tences'*® or has compromised the rule of law.">® The above response on the part
of the EU to the rule of law crisis through ‘output’ legitimacy appears to contra-
dict the COFOE initiative aiming to improve ‘input’ legitimacy. The ‘reason why’
has already been revealed by J. Weiler in his article on the surface manifestations
of crises in the midst of the financial crisis in 2012. He identifies how crises are
always on the front pages of newspapers due to the tangible split of rule of law with

15

e}

Pech (2010), p. 359.
153 Kochenov (2016), p. 11.
154 See the distinction between values and principles, Jakab (2009), p. 145.
155 Kochenov (2016), p. 12.

156 BVL 52/71, 29 May 1974, BVerfGE 37, 271.

157 Tbid, p. 13.

158 Alemanno and Chamon (2020).

159 Scheppele et al. (2020).
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democracy.'® While J. Weiler was then talking about the Euro-crisis, both eco-
nomic and financial, ten years later his concern is more than topical. Up to 2022, the
EU had endured a multitude of crises, each taking a rather different form: economic
and financial, migration, or rule of law. Within this context, the EU institutions have
devised different mechanisms aimed at the apprehension of the crisis. Nevertheless,
EU constitutionalism swivels between a non-constituent constitutionalism'®' and a
technocratic one.'®? If the Treaty of Rome furnished the economic European Con-
stitution and a supranational market-enhancing system of rights, the legitimacy of
those rights depended precisely on the absence of democratically-responsive will
formation. The volatile preferences of the broad representative institutions have been
subsumed by the invisible hand of the market, supplemented by the expert hand of
the technocrat. The absence of a distinct democratic pedigree relates to downgrading
the value of a holistic conception of democracy, since there is less constituent initia-
tive and no distinctive transnational ‘people’. On this view, democracy has under-
gone a transformation — rather than being nominal (‘democracy’), the key index of
value becomes adjectival (‘democratic’).163 In other words, the value of European
democracy is no longer found in the conception of a common political community
but in disaggregated virtues of democratic arrangements.

These democratic arrangements can be the legislative procedure with the partici-
pation of the Council and Parliament or the control of national parliaments. Those
democratic arrangements lie on the positive side of a still on-going democratic defi-
cit stagnating the EU’s legitimacy. Even if the COFOE will rejuvenate the through-
put legitimacy of the EU, it cannot alone remedy all crises and the political input.
The domino effect of the three aforementioned successive crises demonstrates the
drawbacks of this political messianism: when something collapses, everything else
does too; or, as J. Weiler puts it “Part of the very phenomenology of ’political mes-
sianism’ is that it always collapses as a mechanism for mobilisation and legitima-
tion”.'** The problem is mainly because any political community must incorporate
a two-fold commitment to self-determination — on the one hand, it must reflect the
idea that citizens are free and equal (individual self-determination), while on the
other hand, it must provide an institutional mechanism that allows for discussion and
mediation, tying citizens together in pursuit of the larger “common good” (political
self-determination). The traditional state approach offers this dual commitment to
individual and political self-determination through the principles of separation of
powers, of rule of law, of democratic institutions and the protection of fundamental
rights. The EU’s lack of institutional sophistication required to establish such a gen-
uine form of political self-determination is part of its problematic ‘telos’ legitimacy.
In other terms, the establishment of a genuine political form of self-determination
by means of which the EU could tie its own trajectory to the desires of its citizens
is neither present nor wanted. On the contrary, it has been argued that the apolitical

160 Weiler (2012), p. 251.

161 Walker (2008), pp. 248-267.
162 Blokker (2013).

163 Weiler (2012), p. 253.

164 Tbid, p. 267.
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nature of the EU was constructed by intentionally focusing on the efficient pursuit
of its objectives 1% and not on the articulation of a ‘dense’ and integrated political
system.

The recent rule of law crisis is a reaction to both of these failed commitments to
pluralism and sovereignty which are currently suffering a certain tension. The EU
institutions have not stayed silent vis-a-vis these tensions, but they still encounter a
difficulties in crafting remedies, and the commitment to pluralism has sought rein-
vention through an initiative of the European Parliament launched in March 2021, as
an effort to politically restructure the European project. The project involving inau-
gurating the Conference on the Future of Europe started to take shape in order to
enhance democratic participation within decision-making, and there is no doubt that
the Conference on the Future of Europe could not have come at a better time. The
recent phenomenon of derogations from EU law on claims of national constitutional
identity demonstrates an implicit tension between national and supranational orders.
In this regard, the examples of the German Constitutional Court’s ultra vires control,
the French Council of State’s implicit disagreement,166 and not to mention the Hun-
garian, Polish and recent Romanian claims of an “illiberal” constitutional identity
are nothing but consequential symptoms of an institutional crisis. As such, the rule
of law crisis is lies at the heart of EU constitutional deficit and threatens to fragment
the illiberal constitutional identities within the EU. However, the establishment of
liberal democracy — a necessary prerequisite for EU accession — is always associated
with the rule of law. If the rule of law crisis persists, how can democratic participa-
tion fill in the gaps?

As mentioned in the course of this article, a new European narrative is needed
in order to generate enthusiasm and support among generations of Europeans who
have not experienced war and for whom peace seems to be a given.'®’ It is beyond
the scope of this article to provide one, but certain ingredients cannot be overlooked.
The European project must be green, at the cutting edge of digital technology, while
controlling its excesses and provide a humanist response to the challenge of migra-
tion. If the European project is to continue in earnest, these three dimensions must
be taken into account as a matter of priority.

This article also called for a transformation of the European decision-making pro-
cess with a view to democratising it. This transformation involves improving the
tools of participatory democracy on at least two levels. Upstream to provide a better
distribution of resources among participants to offer a better equal access and down-
stream, to ensure that the institutional triangle really takes into account the result
i.e. a better connection between these tools and the classic decision-making process

165 Dawson and De Witte (2013); Miiller (2012; See also Dawson and De Witte (2015).

166 Judgment of the Conseil d’Etat in French Data Network and others. CE Ass., 21 April 2021, Req. no.
393099.

167 In this respect, please note the work of the RECONNECT research project funded by the European
Commission. This project aims to “strengthening the EU’s legitimacy through democracy and the rule of
law (...) and seeks to build a new narrative for Europe, enabling the EU to become more attuned to the
expectations of its citizens.”.
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based on representative democracy.'®® Finally, it is necessary to encourage citizens
to take advantage of them, because even when the instruments exist they remain
under-exploited.'®

One way of improving the osmosis between participatory democracy and repre-
sentative democracy would be to offer a general right of initiative to parliament, or
at least to initiatives resulting from participatory processes. This would reconnect
the two forms of democracy and give visibility and recognition to the work of citi-
zens. In this respect, the initiative proposed by the CoFoE (and supported by more
than 2/3 of the participants) to give the European Parliament the right of initiative to
organise European referenda, and that it should then be able to implement the results
(the European Commission and the Council should follow, without the possibility of
blocking it)!7? offers an interesting perspective and, in our opinion, is a step in the
right direction.

Another promising reform currently being discussed by the co-legislators con-
cerns electoral reform. In May 2022, Parliament adopted a legislative initiative
report'”! that seeks to reform the EU’s Electoral Act. Of the various changes pro-
posed, two deserve particular attention: first 28 additional MEPs to be elected on
EU-wide lists (liste transnationale) that must ensure balanced geographical rep-
resentation; second the right for citizens to vote for the President of the Commis-
sion in a “lead candidate” (Spitzenkandidaten) system through the EU-wide lists.!”?
These two aspects of the reform, which may be criticised in some respects, have in
any case the quality of trying to create the conditions for the emergence of a Euro-
pean public space and strengthened the connection between the European demos
and its representatives.

This article calls for the transformation of EU decision making; the COFOE is an
opportunity to rewrite the official story of EU democracy by combining throughput
and input legitimacy. Cementing the way decisions are taken through the COFOE is
a means toward taking on the responsibility of a political EU polity and not just an
economic one. This necessitates clear positioning of the EU institutions on the prin-
ciples and values to be defended, including a clear stance of the Commission vis-a-
vis the positions of other institutions. Thorough motivation for the Commission’s
decisions that have been made to once again defend the specific political vision that
the EU embraces, and the motivation of the Commission regarding the reasons why
the European Parliament’s approach cannot be embraced in specific cases. As well,
thorough motivation of the reasons justifying the alignment with non-normative
recommendations of other institutions, and so forth. Democracy draws nearer to
its nominal form by becoming a piece of the EU democratic culture by assembling

168 Alemanno (2021a, b), pp. 647—665.

For figures, see Ibidem.

170 Conference on the Future of Europe, Report in the final outcome 2022, p. 201.

171" The adopted text is available at: https://www.europarl.europa.eu/plenary/en/texts-adopted.html

172 Press release of the European Parliament, MEPs begin revising rules on EU elections, calling for

pan-European constituency, 3 May 2022, available at: https://www.europarl.europa.eu/news/en/press-
room/202204291PR28242/meps-begin-revising-rules-on-eu-elections-calling-for-pan-european-const
ituency
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what used to be disaggregated virtues of democracy and rule of law. Consequently,
the emergence of a new European exceptionalism will not be seeking its legitimacy
in the nobility of its cause, but it will be rooted from within.
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