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Abstract

The current crisis in the relationship between the Polish Constitutional Court and
the Court of Justice of the European Union (ECJ) is of crucial significance for the
process of regional integration based on the values of liberal democracy taking place
in the EU. The constitutional crisis in Poland that began in the end of 2015 has
challenged the systemic position of the Polish Constitutional Court. It resulted in a
new model of constitutional adjudication, and in this new model the Constitutional
Court, stripped of its counter-majoritarian power, cannot be perceived as the guard-
ian of liberal democracy. This article postulates that the assessment of the present
case law of the Polish Constitutional Court in European matters is made through
the prism of the Constitutional Court’s jurisprudence pre-2016 (i.e. before the con-
stitutional crisis). Based on that assumption, the current reversal in the case law of
the Polish Constitutional Court concerning the ECJ is analysed and assessed. It is
argued that the root cause of the constitutional crisis in Poland is the departure from
the principles of liberal democracy in the jurisprudence of the Constitutional Court,
which are foundational—in light of the assumptions of the integration process—for
the axiological identity of the EU and its Member States. This article also shows
how the principles and concepts developed in the Polish constitutional jurisprudence
pre-2016 could have served to avoid the current conflict with the ECJ, and how those
notions are misused in the current jurisprudence of the Polish Constitutional Court.
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20 A. Sottys

1 Introduction

The current breakdown in the relationship between the Polish Constitutional Court
and the Court of Justice of the European Union (‘ECJ’), or more broadly between
Poland and the European Union, is of crucial significance for the process of regional
integration based on the values of liberal democracy taking place in the EU. As has
been shown by the case of Poland, these processes are not linear, and the values of
liberal democracy, which constitute their fundamental premises, can be questioned.
The constitutional crisis in Poland is the first such significant breakdown in the
relationship between the Court of Justice and a constitutional court of a Member
State—the first such significant fracture in the architecture of the composite con-
stitutional order of the European Union.! In this sense, the current jurisprudence of
the Polish Constitutional Court is no longer an issue of local interest, but becomes a
kind of laboratory test for the processes of constitutionalization of EU law. It can be
argued that the root cause of the current constitutional crisis in Poland is the depar-
ture in the jurisprudence of the Constitutional Court from the principles of liberal
democracy, which are foundational—in light of the assumptions of the integration
process—for the axiological identity of the EU and its Member States. To enrich the
ongoing debate, this article substantiates the above thesis by analyzing the current
jurisprudence of the Polish Constitutional Court through the prism of the jurispru-
dence of the Polish Constitutional Court pre-2016. The jurisprudence of the Polish
Constitutional Court pre-2016 was a laborious forging of constitutional framework
incorporating the values of liberal democracy—an axiological edifice identical to
the constitutionalism of the EU. This meant, in particular, that the primary goal of
the constitutional interpretation of law was to protect the rights of the individual
by guaranteeing the principle of the rule of law. The current jurisprudence of the
Polish Constitutional Court in European matters breaks with these assumptions. In
this context, it is striking that such jurisprudence invokes the case law of the Con-
stitutional Court pre-2016 as a crucial, supporting argument. That argument of the
current Polish Constitutional Court—as will be explored here—remains entirely
unfounded. The same words (principles, concepts) gain different meanings and sig-
nificance in a different constitutional axiological context. The analysis of the cur-
rent jurisprudence of the Polish Constitutional Court becomes an excellent (though
gloomy) lesson of how much the real, performative meaning of words in the consti-
tutional discourse depends on the axiological assumptions that underpin them. This
is another universal lesson emerging from the Polish case.

This article is structured in four sections. The first section presents a synthesis
of the pre-2016 Constitutional Court case law on the ECJ (point 2). In addition to
a dogmatic analysis of the presented case law, the argument is constructed from the
perspective of the theory of EU law—in that respect the reviewed case law of the

' As to the constitutional crisis in Poland, see i.a. Tuleja (2020), pp. 658—672; Sadurski (2019a); Sad-
urski (2018), pp. 1-71; Wyrzykowski (2016), pp. 159-176; Garlicki (2016), pp. 63-78; Letowska and
Wiewiérowska-Domagalska (2016), pp. 79-93; Koncewicz (2016), pp. 1753-1792; Radziewicz, Tuleja
eds (2017), Wyrzykowski (2017), pp. 372-437; Wyrzykowski (2019), pp. 417-422; Koncewicz (2018),
pp. 116-173; Garlicki and Derlatka (2019), pp. 151-168; Matczak (2019), pp. 407—410; Matczak (2020),
pp. 421-450; Wiacek (2021) pp. 15-33.
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Constitutional Court will be conceptualized in the light of constitutional pluralism
(point 3). The following part of the article (point 4) focuses on the recent case law
of the Polish Constitutional Court, which has resulted in a breakdown in its relation-
ship with the ECJ. This shift in the direction of the Constitutional Court’s case law
is presented in the broader context of the constitutional crisis in Poland that began
in 2015. Two areas for the analysis are distinguished on the basis of the current case
law of the Polish Constitutional Court: firstly, the EU standard of judicial independ-
ence following the ECJ’s judgment of 19.11.2019° and its (non)implementation in
the Polish legal system; and secondly the scope of application of EU law as regards
the organization and functioning of the national judiciary following the ECJ’s rul-
ings of 8.04.2020% and 2.03.2021.* The article ends by offering conclusions (point
5).

2 The ECJ in the Polish Constitutional Court’s Jurisprudence
Pre-2016

The position of the Polish Constitutional Court in relation to the ECJ was estab-
lished primarily in rulings issued in the initial years following Poland’s accession to
the EU. The Judgment on the Accession Treaty,” Decision P 37/05,° and the Judg-
ment on the Treaty of Lisbon’ expressed the Constitutional Court’s views on the role
of the ECJ within the system of European Union law, as well as in relation to the
national courts. This position of the Constitutional Court was confirmed in its subse-
quent jurisprudence.®

The indispensable context for the Polish Constitutional Court’s position with
respect to the ECJ was the stance taken by the Constitutional Court with regard to the
relationship between EU law and the Polish Constitution. The Constitutional Court
unambiguously confirmed the supremacy of the Polish Constitution over EU law.
In its Judgment on the Accession Treaty, the Constitutional Court emphasized that
even after Poland’s accession to the EU the Polish Constitution remains, pursuant
to its Article 8(1), the supreme law in Poland, and enjoys precedence of binding
force as well as precedence of application.’ The Constitutional Court also clearly

2 See Case C-585/18, C-624/18 and C-625/18 A K. et al. v. Sad Najwyzszy, ECLI: EU:C:2019:982.

3 See Case C-791/19 R European Commission v. Republic of Poland, ECLI: EU:C:2020:277.

4 See Case C-824/18 A.B. and Others v. Krajowa Rada Sadownictwa and Others, ECLI: EU:C:2021:153.
5 Judgment 11 May 2005, K 18/04, Judgment on the Accession Treaty.

% Decision 19 December 2006, P 37/05, Decision P 37/05.

7 Judgment 24 November 2010, K 32/09, Judgment on the Treaty of Lisbon.

8 In particular by Cases SK 45/09, P 40/13, K 61/13 and P 4/14.

9 1t should be noted in this context that the Polish Constitution, which predates Poland’s accession to the

EU (the Constitution was passed in 1997), declares that the Constitution is the highest law of the Repub-
lic of Poland (Article 8(1)). As to the relationship between Polish law and EU law, it stems from the
provisions of the Polish Constitution that EU law has priority in the event of a conflict with statutes. In
particular according to the Constitution’s Article 91(2) and (3), an international agreement ratified upon
prior consent granted by statute has precedence over statutes. If an agreement, ratified by Poland, consti-
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22 A. Sottys

stated that the Member States retain the competence-competence (Kompetenz-
Kompetenz),'® and it is the Constitutional Court that—in matters of principle
concerning issues of a constitutional nature—should retain the position of ‘the court
of last resort’.!! This firm stand on the supremacy of the Polish Constitution over
EU law, and the Constitutional Court’s ‘last word’ in any potential dispute with the
ECIJ, was softened by its formulation of the principle of ‘favourable predisposition
towards the process of European integration’.!> That principle was clearly designed
to mitigate any potential conflict between the EU law and the Polish Constitution
and provide practical tools to avoid it.'?

As regards the role of the ECJ in the EU legal system, it was explicitly confirmed
in the jurisprudence of the Polish Constitutional Court pre-2016 that the ECJ is
the only court competent to rule on the validity and interpretation of EU law.'*
According to the Constitutional Court the division of competences between national
courts and the ECJ as regards the interpretation and application of EU law is such
that the interpretation is vested in the ECJ, while the application—understood as
the application of an EU norm to the facts of a case as determined by a court—is
entrusted to a national court, which in a given case shall be bound by the ECJ’s case
law."> In the Judgment on the Accession Treaty, the Constitutional Court rejected
allegations of the non-compliance of Article 234 of the EC Treaty with the Polish
Constitution. Having recognised that the ECJ is the only court competent to rule on
the validity and interpretation of EU law, the Constitutional Court pointed out the
limits on the interpretation by the ECJ. In the view of the Constitutional Court, this
interpretation should fall within the scope of functions and competences delegated
to the EU by the Member States. It should be based upon the assumption of mutual
loyalty between the EU institutions and the Member States. This assumption
generates a duty—on the part of the ECJ—to be sympathetically disposed towards
national legal systems, and a corresponding duty for the Member States to show the
highest standard of respect for EU norms.'® In this context the most controversial

Footnote 9 (Continued)

tuting an international organization so provides, the laws established by it have precedence in the event of
a conflict with statutes. This was the crucial part of the normative context explaining the Constitutional
Court’s stance pre-2016, wherein it rejected the principle of primacy of EU law in cases of norms of a
constitutional rank.

10 See Judgment on the Accession Treaty and the Judgment on the Treaty of Lisbon.

1 See Constitutional Court Decision 19 December 2006, P 37/05 and Judgment 16 November 2011,
SK 45/09. As to the Constitutional Court’s position on the relationship between the Polish Constitution
and EU law pre-2016, see: Kowalik-Bariczyk (2005); Sadurski (2006); Lazowski (2011); Wyrzykowski
(2013). pp. 235-243; Safjan (2015) pp. 380-381; Biernat and Kawczyiiska (2019), pp. 755-757; Biernat
(2020a).

12 See, i.a., Judgment 17 May 2003, K 11/03, Judgment on the Accession Treaty, Judgment on the
Treaty of Lisbon.

13 See comments below as to that principle in the context of the conforming interpretation.

4 See in particular Judgment on the Accession Treaty, Judgment 18 February 2009, Kp 3/08, Decision
13 April 2010, P 35/09, Decision 19 December 2006, P 37/05 and Judgment 26 June 2013, K 33/12.

15 See Decision 19 December 2006, P 37/05.

16 See the Judgment on the Accession Treaty.
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case in the pre-2016 jurisprudence of the Polish Constitutional Court on EU matters
was Judgment SK 45/09. In that judgment the Polish Constitutional Court allowed
for the constitutional control of secondary EU law. At the same time however, it
noted that such control should be treated as independent, but also subsidiary, to the
jurisdictional competence of the ECJ. As the Constitutional Court clearly stated, a
ruling of the non-compliance of EU law with the Polish Constitution should be the
ultima ratio and should occur only when no other ways to resolve a conflict in issue
with the norms of the EU’s legal order are possible.'”

A key issue from the point of view of the relationship between the Polish
Constitutional Court and the ECJ was the position of the Constitutional Court
with respect to the possibility of filing a request for a preliminary ruling with the
ECJ. The Constitutional Court allowed for such a possibility.'® At the same time,
it formulated a reservation, in accordance with which if the Constitutional Court
decides to request a preliminary ruling concerning the validity or content of an act
(provision) of EU law, it shall do so ‘only in cases in which in compliance with
the Constitution it would apply Community [EU] law’ [emphasis added]. Such a
reservation implied the conclusion that a ECJ judgment issued as the result of a
preliminary procedure could not—according to the Constitutional Court—lead to a
breach of the principle of supremacy of the Polish Constitution.

A crucial argument of the Constitutional Court’s jurisprudence pre-2016
regarding European matters was the reference to the shared constitutional values of
Poland and the EU. The pronouncements of the Constitutional Court on a common
constitutional axiology of both Poland and the EU are worth citing in detail. It
can be argued that they constitute the expression, in the Polish constitutional
jurisprudence, of the notion of the EU’s composite constitutional order.!” According
to the the Constitutional Court: ‘The values expressed in the Constitution and the
Treaty of Lisbon determine the axiological identity of Poland and the European
Union [...] The basis of full axiological compatibility comprises identical
axiological inspiration of the Union and the Republic of Poland [...] identical focus
on the observance of the principles of freedom and democracy, human rights and
fundamental freedoms, as well as social rights, and also the efforts to enhance the
democratic character of institutions and the effectiveness of their activities’.?® As has
been emphasized by the Constitutional Court, the Constitution and EU law are based
on the same shared values defining the nature of the democratic state, the rule of

17 The approach of the Polish Constitutional Court in Judgment SK 45/09 was modelled on the posi-
tion taken by the German Constitutional Court in the Solange II, see BverfG 22 October 1986, 2 BVR
197/83, Solange II and by the European Court of Human Rights in Bosphorus, EctHR 30 June 2005, No.
45036/98, Bosphorus v. Ireland. See Cloots (2015), p. 259.

18 See Judgment on the Accession Treaty. The first request for a preliminary ruling was referred by the
Polish Constitutional Court in a decision dated 7 July 2015 (K 61/13). See Case C-390/15 Proceedings
brought by Rzecznik Praw Obywatelskich (RPO), ECLI:EU:C:2017:174. The request of the Constitu-
tional Court concerned the validity of EU law—specific provisions on VAT.

19" As to this notion supra note 38 below.

20 See Judgment on the Treaty of Lisbon. See also the Judgment SK 45/09, where the Constitutional
Court talked about ‘the similarity of the values expressed in the Constitution and the treaties’ and ‘sub-
stantial axiological convergence of Polish and EU law’.
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law, and the catalogue and content of fundamental rights. This, in the view of the
Constitutional Court, significantly simplifies the ‘mutual application and mutually
friendly interpretation of national and Community [EU] law’.?! Two observations
should be made in light of such statements. First, it can be argued that the reference
to the ‘axiological identity’ of Poland and the European Union, emphasised by the
Constitutional Court, constituted the basis (legitimacy)—from the point of view
of the constitutional legal order—for dialogue between the Polish Constitutional
Court and the ECJ. This dialogue could be carried out by reference to objectives,
principles, and values—with the aim to form and strengthen an axiologically
coherent legal space in the context of the interconnections between national and
supranational legal systems, and thereby eliminate conflict at the level of norms
(rules). Secondly, a conforming interpretation—in particular of constitutional
norms in light of the general principles of EU law—seemed to be especially
significant in this regard.?> The obligation of conforming interpretation, being
subject to the limitations determined by the Constitutional Court,* was perceived
in its case law as an instrument of dialogue with the ECJ in the context of the
complex relationships between the national and the EU legal systems.>* In the view
of the Constitutional Court, in the Polish territory there exist legal subsystems, all
of them binding, coming from various centres of legislation. They should coexist
on the basis of mutually friendly interpretations and cooperative application.?
As has been reiterated by the Constitutional Court, any contradictions between
EU and Polish law should be eliminated using an interpretation respecting the
autonomy of both European law and national law.?

2l See Judgment on the Accession Treaty.

22 In this context, it should be noticed that in the case law of the Constitutional Court pre-2016 one
could trace the growing importance of methods of interpretation referring to the theory of argumentation.
See Tuleja (2006), pp. 227-228. It can be argued that argumentative methods of reasoning can best serve
effective dialogue within the EU interpretative community.

23 According to the Constitutional Court it could not lead to results that are contrary to the clear wording
of constitutional norms and irreconcilable with the minimum guarantees contained in the Constitution.
See Judgment on the Accession Treaty, Judgment on the Treaty of Lisbon, Judgment 26 June 2013, K
33/12.

24 See, i.a., Judgments: 2 July 2007, K 41/05; 17 July 2007, P 16/06; 16 July 2009, Kp 4/08; 12 January
2005, K 24/04; 5 October 2010, SK 26/08; 13 April 2010, Decision P 35/09. See also Judgment on the
Accession Treaty, Judgment on the Treaty of Lisbon and Judgment 16 November 2011, SK 45/09.

25 See Judgment on the Accession Treaty. See also Judgment on the Treaty of Lisbon and Judgment 16
November 2011, SK 45/09.

26 See Judgment 16 November 2011, SK 45/09.
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3 The Jurisprudence of the Polish Constitutional Court Pre-2016
and Constitutional Pluralism

It can be argued that the relationship between the ECJ and the Polish Constitutional
Court pre-2016 can be best conceptualized via the lens of constitutional pluralism.>’
The assumptions of constitutional pluralism can be traced in the Constitutional
Court’s rulings pre-2016. On the one hand, the Court confirmed the supremacy of
the Polish Constitution over EU law and proclaimed that it is the Member States that
retain the competence-competence. On the other hand, the jurisprudence of the Pol-
ish Constitutional Court pre-2016 provides a good example of ‘openness’ in its con-
stitutional dialogue with the ECJ. As has been argued above, the crucial element in
the jurisprudence of the Polish Constitutional Court pre-2016 concerning its relation
with the ECJ has been the recognition of the axiological consistency (identity) of the
legal systems: the Polish constitutional system and the EU one. A strongly confirmed
‘axiological consistency (identity)’ of the Polish Constitution and EU law mitigated
the categorical statement on the supremacy of the Polish Constitution. At the same
time, the jurisprudence of the Constitutional Court provided concrete instruments to
preserve and enhance that ‘axiological consistency (identity)’, such as the preliminary
ruling procedure and conforming interpretation. It is argued here that the position of
the Constitutional Court can best be conceptualized in the paradigm of constitutional
pluralism, in its ‘dialogical version’, which most clearly articulates the importance of
the dialogue between the competing, yet cooperating, legal systems, so long as such
dialogue remains conditioned by their common axiology.

The Polish Constitutional Court’s jurisprudence pre-2016 concerning EU mat-
ters can be best conceptualized in the paradigm of constitutional pluralism, since
it fulfilled the crucial condition of this concept, i.e. compliance with the principles
of liberal democracy. Such a conclusion relates to the observation that the basic
premise of a pluralistic vision of the relationship between the national and EU
law systems is the assumption that the structure of European integration remains
within the universal framework of the commonly-shared principles and values
of liberal democracy which underlie contemporary constitutionalism.?® In other
words, the pluralistic vision of European integration assumes that the societies
of the Member States remain organized on the basis of the values articulated in

27 Constitutional pluralism occupies a prominent place within the key concepts and paradigms used to
explain the nature and complexity of the EU as a supranational (transnational) law (as to the definition
and various concepts of transnational law see Avbelj (2018)). The common feature of the theories cov-
ered by the notion of ‘constitutional pluralism’ is the recognition of the possibility of co-existence of
many legal systems forming the European constitutional order, while rejecting a hierarchical relationship
between them. Constitutional pluralism assumes that competing ‘constitutional claims of final authority’
are equally legitimate, and that conflict between them remains, in the normative sense, undecidable (as
to the general assumptions and basic concepts of the constitutional pluralism see in synthetic approach
Jaklic (2014); see also Davies and Avbelj eds (2018). At the same time, such a diagnosis is often accom-
panied by proposals aiming at minimizing the prospect of potential conflicts, which — in the light of
doctrines of constitutional pluralism — are inscribed in the relationship between the EU and national
orders. See postulates of the concepts of ‘legal dialogists’ (using the terminology of Karl Tuori, see Tuori
(2014)), p. 34, i.e. M.P. Maduro, M. Kumm and K. Tuori.

28 See Avbelj (2017), pp. 56-57.
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Article 2 TEU.? These Article 2 values (principles) refer to the constitutional princi-
ples constituting the common heritage of European constitutional traditions, rooted in
liberal and democratic traditions.*® This means: recognizing the primacy of the indi-
vidual and the need to protect her/his rights; recognizing the principle of the rule of
law as the basis for the functioning of the legal system; and adherence to the principle
of democracy as legitimizing all public authority. At the same time, it is important that
these three systemic assumptions of liberal democratic states remain closely related. It
is assumed that decisions legitimized by democratic procedures, but infringing on the
rule of law, and in particular interfering with the sphere of individual rights in violation
of this principle, are not admissible. Such assumptions found their expression in the
consolidation of the role of constitutional courts, whose fundamental role in the politi-
cal system of liberal democracies is to control the constitutionality of acts of power—
in other words to ensure that the decisions of the majority are made and implemented
within the limits of the constitution, and thus that the constitution protects against
abuses of power by a democratically elected majority. In this sense, liberal constitu-
tionalism seeks to protect freedom through the establishment of the rule of law.*! What
remains crucial, from the point of view of securing the values constituting the axiologi-
cal foundations of the constitutional legal order in the liberal legal culture, is the prin-
ciple of separation of powers.*> Together with the requirement to respect fundamental
rights, it is an instrument for setting limits on the exercise of public authority.* It is
worth noting that in the jurisprudence of the ECJ, the principle of separation of powers
is recognized as one of the elements of the rule of law.>*

2 Such an assumption is justified by, i.a., the pre-accession requirements to be met by states aspiring
to the membership in the EU, referring in particular to values specified in Article 2 TEU. See Article 49
TUE. See in this context Avbelj (2017), pp. 56-57.

30 Among many analyses devoted to constitutionalism in the EU legal order, see the synthetic analysis
of constitutionalism (in the EU) through the prism of liberal and democratic constitutionalism made by
Robert Schiitze: Schiitze (2017), pp. 71-96.

31 “Government of laws, and not of the men”—see J. Harrington quoted in Glynn (1965), p. 13.

32 In the doctrine, the meaning of this principle is defined in the functional separation version and in the
institutional cooperation version. The principle of the separation of powers in the functional separation
version means that each governmental institution must not be given more than one governmental func-
tion. In accordance with the principle of the division of powers in the institutional cooperation version
each governmental function should be distributed over more than one institution which ensure a system
of check and balances. More on this subject see Schiitze (2017), pp. 86-88.

3 The latter function refers to the essence of liberal constitutionalism. See in classic terms, Locke
(2005), para 107.

34 See Joined Cases C-174/98 P & C-189/98 P Niderlandy and van der Wal v. Commission,
ECLI:EU:C:2000:1, para. 17; Case C-550/07 P Akzo Nobel Chemicals Ltd and Akcros Chemicals Ltd v.
Commission, ECLI:EU:C:2010:512, para 54; Case C-279/09 DEB Deutsche Energiehandels- und Bera-
tungsgesellschaft mbH v. Bundesrepublik Deutschland, ECLI:EU:C:2010:811, para 58; Case C-477/16
PPU Openbaar Ministerie v. Ruslanas Kovalkovas, ECLL:EU:C:2016:861, para. 36; Case C-452/16
PPU Openbaar Ministerie v. Krzysztof Marek Poltorak, ECLI:EU:C:2016:858, para. 35; Joined Cases
C-585/18, C-624/18 & C-625/18 A.K. et al. v. Sad Najwyzszy, ECLL.EU:C:2019:982, para. 124; Case
C-824/18 A.B. and Others, ECLI:EU:C:2021:153, para. 116 and 118; Joined Cases C-83/19 C-127/19,
C-195/19, C-291/19, C-355/19 & C-397/19, Asociatia ‘Forumul Judecitorilor Din Roméania’ and Others,
ECLI:EU:C:2021:393, para. 195; Order of the Vice-President of the Court, 14 July 2021, C-204/21 R,
Commission v. Poland, ECLI:EU:C:2021:593, para. 84.
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The principles of liberal democracy found expression in the Polish Constitutional
Court jurisprudence pre-2016, developed on the basis of the Constitution of 1997,
which had been passed following Poland’s transition to democracy in 1989.% The
systemic and axiological grounds of the Constitution were: the principle of the rule
of law; the democratic and social state; fundamental rights and freedoms, with spe-
cific permissible grounds for their limitation; as well as institutional guarantees and
the availability of judicial procedures to protect against infringements of those rights
and freedoms. The Constitutional Court carried out a constitutional review of the
legal provisions—the main grounds for a declaration of unconstitutionality were
violations of the rule of law, the right to a fair trial, the principle of proportionality,
and exceeding the powers delegated to the executive.*® It should be emphasized that
in the jurisprudence of the Constitutional Court pre-2016, one of the elements of the
rule of law principle was the principle of separation of powers. In this respect, the
Court stated that the principle of separation of powers presupposes a specific deter-
mination of the relationship between the judiciary and other authorities. While vari-
ous forms of mutual influence and cooperation are possible in the relations between
the legislative and executive branches, the relationship between the judiciary and
other authorities has to be based on the principle of ‘separation’, and an indispen-
sable element of the principle of separation of powers is the independence of courts
and judges.*’

From this perspective it can be argued that the above-cited statements of the
Constitutional Court concerning the ‘axiological identity’ of Poland and the
EU were firmly grounded and justified. The Court’s jurisprudence pre-2016,
including its jurisprudence concerning EU matters, expressed the development
of (the principles of) liberal democracy in Poland—being at the same time the
axiological aim and aspiration of the constitutionalism of the EU. The position of
the Constitutional Court provided a solid basis for dialogue with the ECJ, where
such dialogue remained within the process of building the composite constitutional
order of the EU.*

3 See Biernat and Kawczyriska (2019) and the literature cited therein.
3 See Biernat and Kawczyriska (2019), pp. 745-746.

37 See the Constitutional Court Judgment of 29 November 20035, P 16/04. See also Judgment of 18 Feb-
ruary 2004, K 12/03; Judgment of 19 July 2005, K 28/04 and Judgment of 14 April 1999, K 8/99.

38 The notion of a composite constitutional order is understood here as revealing the interdependence of
the legal orders of the EU and the Member States, which has been indicated as a distinguishing feature
of European constitutionalism. In such an understanding, the EU regulations of a constitutional nature
(the EU constitution) are perceived as a complementary constitution, which—together with the constitu-
tions of the member states—creates a European constitutional space (see von Bogdandy (2010), p. 24;
Peters (2001), p. 209, in other words—composite constitutional order. This latter term is attributed to
Ingolf Pernice (see Pernice and Mayer (2000), pp. 623-647; see also Della Cananea (2003). It is used in
a slightly different meaning by Besselink (2016), passim.
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4 The Constitutional Crisis and the Current Breakdown
in the Relationship Between the Polish Constitutional Court
and the EC)

4.1 Background

The pre-2016 vision of the ECJ in the jurisprudence of the Polish Constitutional
Court has been challenged by the constitutional crisis in Poland dating from
the end of 2015.% In 2015 the parliamentary election in Poland was won by the
PiS (Law and Justice) party. Following eight years of governance by the liberal
PO (Citizens’ Platform) party, PiS ran on the slogan of a ‘change for the better’,
focused on strengthening control over the State and the economy as well as a
greater and more equitable redistribution of the benefits of the transformation. This
political message appeared to be particularly effective in view of the sentiment—
strong among the less economically successful and adaptable groups—that the
economic gains were benefiting only certain privileged parts of the society and that
the State was malfunctioning, serving the elites rather than the average people.*’
At the same time the PiS rhetoric appealed to a sense of community built around
ideas and experiences rooted in the Polish history, like adherence to tradition and
religion. This proved particularly effective in the election, which was held at the
peak of the migration crisis (October 2015).*! The appeal to social justice and sense
of community, combined with a heightened and manipulated fear of attacks on
‘traditional values’, proved to be an effective political message and gained support
within a large part of society. Following its election victory, the PiS party began
implementing the social agenda it had proclaimed during the election campaign, at
the same time beginning to consolidate and increase the areas of its political power.
The subsequent changes in the legal system were aimed in particular at increasing
the influence of the ruling party on the judicial branch, including the Constitutional
Court.*?

39 As to the constitutional crisis in Poland, see the literature cited in note 1.

40 1t should be noted that at the beginning of the transformation Poland was one of the poorest countries
in the region (see: The World Bank, World Development Indicators). After a neoliberal shock therapy
instituted by the first democratic government, subsequent governments (including the government led by
PiS between 2005 and 2007) essentially preserved the liberal economic model.

41" As to the reasons and factors shaping democratic backsliding in Poland, see the thorough analysis in
Adamski (2019), pp. 635-641; Sadurski (2018); Matczak (2020), pp. 421-450.

42 See for the synthetic analysis the Commission Staff Working Document, 2020 Rule of Law Report,
Country Chapter on the rule of law situation in Poland, Accompanying the Communication from the
Commission to the European Parliament, the Council, the European Economic and Social Committee
and the Committee of the Regions, 2020 Rule of Law Report, The rule of law situation in the European
Union, Brussels, 30 September 2020 SWD (2020) 320 final, p. 3—11; the Commission Staff Working
Document, 2021 Rule of Law Report, Country Chapter on the rule of law situation in Poland, Accompa-
nying the Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, 2021 Rule of Law Report, The rule
of law situation in the European Union, Brussels, 20 July 2021 SWD(2021) 722 final, p. 2-15; as well as
the Commission Staff Working Document, 2022 Rule of Law Report, Country Chapter on the rule of law
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Consequently, the systemic position of the Constitutional Court has significantly
changed since 2015/2016. Successive legislative amendments, as well as changes
within the composition of the Court,* have had a profound impact on the current
position of the Constitutional Court in the Polish legal order and undermined
the role of said Court as part of the system of checks and balances required by
constitutional democracies.** The analysis of the jurisprudence of the Court post-
2015 reveals that the function of the Polish Constitutional Court can now be defined
a rebours, that is, its decisions serve to confirm the constitutionality of legal acts
adopted by the parliamentary majority, and additionally—in the face of protests
by minorities and criticism from European institutions—Ilegitimizing them.*> This
role of the Constitutional Court differs significantly from its model paradigm. A
constitutional court deprived of its counter-majoritarian power does not meet the
requirements of a liberal democracy. In other words, its role is incompatible with
the paradigm of a liberal democracy, which guarantees the protection of individual
rights by subjecting the decisions of the democratically-elected majority to review
by independent courts.

In this new constitutional environment, it seemed to be only a matter of time
until there would be a shift in the direction of the Constitutional Court’s case law in
European matters, leading to an unprecedented crisis in the relationship between the
EU and a Member State.

Footnote 42 (Continued)

situation in Poland, Accompanying the Communication from the Commission to the European Parlia-
ment, the Council, the European Economic and Social Committee and the Committee of the Regions,
2022 Rule of Law Report, The rule of law situation in the European Union, Brussels, 13 July 2022 SWD
(2022) 521 final, p. 3-12.

43 By 2020, 14 out of 15 judges of the Constitutional Court have been nominated by the parliamentary
majority of the ruling coalition. For three judges the process of the appointment was burdened with seri-
ous legal irregularities. This latter issue was raised before the European Court of Human Rights (Case
No. 4907/18, Xero Flor w Polsce sp. z 0.0. v. Poland). In its judgment of 7th May 2021 the European
Court of Human Rights concluded that Poland violated Article 6(1) of the European Convention on
Human Rights by denying the applicant the right to a ‘tribunal established by law’ on account of the
participation in the proceedings before the Constitutional Court of a judge whose election was vitiated by
grave irregularities that impaired the very essence of that right. As to that judgment and the reactions to
it in the jurisprudence of the Constitutional Court see Ploszka (2022), pp. 6-22.

4 See Tuleja (2020), pp. 658-672; Sadurski (2019a); Garlicki (2016), pp. 63-78; Le¢towska and
Wiewiérowska-Domagalska (2016), pp. 79-93; Sadurski (2019b); Radziewicz (2017); Chmielarz-Gro-
chal and Sutkowski (2018); Granat (2021); Pech et al. (2021); Commission Staff Working Document,
2020 Rule of Law Report, Country Chapter on the rule of law situation in Poland, Accompanying the
document Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions, 2020 Rule of Law Report, The rule
of law situation in the European Union, Brussels, 30 September 2020 SWD (2020) 320 final, p. 3-4;
Venice Commission’s opinions CDL-AD(2020)017; CDL-AD(2017)031; CDL AD(2016)026.

45 See the documented analysis in Pyziak-Szafnicka (2020). See also Biernat (2020b), p. 820. In 2020,
the widespread social protests have been raised by the Constitutional Court’s Judgment on Abortion
(Judgment of 22 October 2020, K 1/20). As has been commented, the judgment revealed the change
within the functions of the Court ‘from an independent controller of the constitutionality of the law to a
handyman of the ruling parliamentary majority for projects whose odium is not intended to fall on parlia-
ment’ — see Letowska (2020).
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4.2 The EU Standard of Judicial Independence: the ECJ’'s Judgment of 19.11.2019
and Its (Non)Implementation

The first direct challenge to the earlier-existing relationship between the Polish
Constitutional Court and the ECJ can be identified in Case U 2/20. In its judgment
of 20.04.2020 (Case U 2/20), the Polish Constitutional Court examined the request
of the Prime Minister questioning the Resolution of the Combined Chambers:
Civil, Criminal and Labour and Social Security Law of the Polish Supreme Court
of 23.01.2020.*° The Resolution of Three Chambers of the Supreme Court, was
issued in response to the judgment of the ECJ of 19.11.2019*7 in which the ECJ
prescribed the requirements to be fulfilled by courts in democratic states so that—in
the light of Article 6 of the European Convention on Human Rights and Article 47
of the Charter—they could be considered impartial and independent. Consequently,
the Supreme Court confirmed the legal mechanisms enabling the removal from
adjudication of judges appointed at the request of the new National Council of the
Judiciary.*® In the light of the Resolution of Three Chambers of the Supreme Court,
this method of appointing judges—due to doubts as to the status and lawfulness
of the actions of the new National Council of the Judiciary*—raised concerns as
to their independence and impartiality. The provision of procedural instruments
enabling, in concrete cases, the removal from adjudication of judges appointed at the
request of the new National Council of the Judiciary became necessary—in the view
of the Supreme Court—for the implementation of the ECJ’s judgment of 19.11.2019.
In its judgment of 20.04.2020 (Case U 2/20), the Polish Constitutional Court ruled
that the Resolution of Three Chambers of the Supreme Court was inconsistent with
the Constitution, with the TEU (Article 2 and Article 4(3)), and with the European
Convention on Human Rights (Article 6(1)). In particular, the Constitutional Court

46 Resolution of the combined Civil, Criminal and Labour and Social Security Law Chambers of the
Supreme Court 23 January 2020, BSA 14110 1/20.

47 Case C-585/18, C-624/18 and C-625/18 A.K. et al. v. Sad Najwyzszy, ECLI:EU:C:2019:982.

48 Te. the National Council of the Judiciary as formed in accordance with the provisions of the Act of 8
December 2017 amending the Act on the National Council of the Judiciary. Under the new legal regime
it was the legislative branch that gained the decisive influence on the composition of the National Coun-
cil of the Judiciary. See further Filipek (2018).

4 The criteria for assessing the independence of the new National Council of the Judiciary were
indicated in the ECJ’s judgment in Joined cases C-585/18, C-624/18 & C-625/18, A.K. et al. v. Sad
Najwyzszy, ECLI:EU:C:2019:982; the ECJ has left this assessment to the domestic court, see para. 139—
145. It should be noted that already in 2018 the European Network of Councils for the Judiciary (ENCJ)
suspended the membership of the Polish National Council of the Judiciary due to the concerns relating
to its independence and on 28 October 2021 the ENCJ General Assembly voted to expel it. In this con-
text it should also be noted that in its judgment of 25 March 2019, K 12/18 the Constitutional Court was
reviewing the status of the new National Council of the Judiciary. The Court ruled that the provisions
referring to the method of appointing judges to the new National Council of the Judiciary is consistent
with the Polish Constitution.
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ruled that the Resolution was inconsistent with the Polish Constitution inasmuch as
it undermines the final nature of the appointment of a judge by the President.*

In the context of this analysis, the crucial question is how to assess the judgment
of the Constitutional Court from the point of view of the Court’s pre-2016 case law.
This becomes all the more necessary inasmuch as a number of the principles set out
in the rulings of the Court pre-2016 regarding the relationship between EU law and
domestic law were referred to in the judgment in Case U 2/20. They were however
used as arguments to essentially negate the implementation of the ECJ’s judgment
of 19.11.2019. The key argument of the Constitutional Court was that under the
Polish Constitution the Resolution of Three Chambers of the Supreme Court could
not undermine the President’s constitutional prerogative to ‘appoint the judges’—as
enshrined in the Polish Constitution (Article 179)—by enabling the evaluation of the
procedure preceding the appointment of a judge by the President. However, such an
interpretation of the provisions of the Polish Constitution is only one of its possible
readings. In light of its case law pre-2016, it can be argued that the Constitutional
Court should here have applied a conforming interpretation, i.e. have employed an
argument that would ensure the effective implementation of the judgment of the ECJ
of 19.11.2019 and the values indicated therein, as expressed in Article 2 TEU, and in
particular the principle of the rule of law. In the case U 2/20 this would have implied
the necessity to adopt such an interpretation of Article 179 of the Constitution,
according to which it is possible to evaluate the procedure preceding the appointment
of a judge by the President. The justification for such an interpretation could be
found in, inter alia, the constitutional principles guaranteeing judicial independence
and impartiality construed in line with Article 2 TEU as well as Article 19(1)
TEU and Article 47 of the Charter and their interpretations by the ECJ. Such an
interpretation would be consistent with the position expressed in the Resolution
of Three Chambers of the Supreme Court. As was stated in the Resolution, it
cannot be argued that any defect in the nomination process stands corrected by
the presidential act of appointment to the office of a judge; such an interpretation
would unreasonably limit the right to a fair trial before an independent and impartial
court. The constitutional powers of public authorities cannot be interpreted in such
a way that the interpretation undermines fundamental constitutional principles. It
is worth emphasizing that adopting the above interpretation would be consistent
with the jurisprudence of the Constitutional Court pre-2016,>! as well as with the
obligation of a conforming interpretation established by the ECJ, an obligation

30" Article 179 of the Polish Constitution states that judges ‘are appointed by the President of the Repub-
lic of Poland, at the request of the National Council of the Judiciary, for an indefinite period’. One should
also mention here the Constitutional Court Judgment of 4 March 2020, P 22/19 in which the Court stated
that the provision of the Code of Criminal Procedure applied with the effect to recuse a judge appointed
upon a request by the new National Council of the Judiciary is inconsistent with the Constitution.

5! Shaping the relationship between the Constitutional Court and the ECJ on the basis of the principles
of dialogue in the composite constitutional order of the EU. See Sect. 2 above.
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which also binds constitutional courts.’> Such an interpretation would also avoid a
conflict between the Polish constitutional provisions and Article 47 of the Charter.
As indicated in the Resolution of Three Chambers of the Supreme Court, in the
territory of the EU the independence and impartiality of courts must be real, and
their independence and impartiality cannot be uncontestably decreed by the mere
fact of being appointed to the office of judge by the President.

When adopting a different interpretation, i.e. concluding that, in light of the
provisions of the Constitution, it is not possible for judges to evaluate the procedure
preceding the appointment of a judge by the President, the Constitutional Court
referred to the principle of the rule of law, the principle of democracy, and the
principle of sincere cooperation between the EU and the Member States. The
Court also stated that the Resolution of Three Chambers of the Supreme Court
breached the standard of judicial independence and impartiality as provided for
in the jurisprudence of the ECJ. At the same time, the Constitutional Court used
a number of arguments referring to the model of cooperation in the relationship
between the ECJ and the Constitutional Court as shaped in the jurisprudence of
the Polish Constitutional Court pre—201653—however, it can be concluded that its
statements were a facade to hide the true meaning and implications of the ruling.
Such an assessment is justified by the fact that the principles invoked did not
serve to develop a ruling most fully conducive to the effectiveness of EU law in
the domestic legal order (in particular, the implementation of the judgment of the
ECJ of 19.11.2019 and the values indicated therein, expressed in Article 2 TEU),
but to justify a judgment with quite the opposite effect, causing a collision between
Polish constitutional provisions and the principle of effective judicial protection,
fundamental to the EU community of law (Article 47 of the Charter, Article 19 (1)
TEU) and related to the values expressed in Article 2 TEU, in particular the rule of
law.>*

The Resolution of Three Chambers of the Supreme Court resulted in another
proceeding before the Polish Constitutional Court, initiated by the Marshal of
the Sejm, which questioned the possibility for the Supreme Court to issue that
Resolution in view of the conflict of powers between the Sejm and the Supreme

2 In the light of the obligation of conforming interpretation, the Constitutional Court—faced with the
choice of several possible interpretations of a provision of the Constitution—should choose the one that
will ensure the implementation of EU law in the optimal way. In its pre-2016 case law the Constitutional
Court recognized and applied the obligation of conforming interpretation. See Sect. 2 above.

33 The Constitutional Court stated inter alia: “The Constitutional Tribunal remains the court of «last
word» [...] guarding not only the Constitution, but also the Treaties constituting the European Union’;
“The constitutional principle of a democratic state ruled by law—Article 2 of the Constitution—is identi-
cal in its content to the principles of the rule of law and democracy, established—as common values of
the Member States—in Article 2 of the TEU. The principle of a democratic state ruled by law undoubt-
edly belongs to the common constitutional acquis of the Member States (acquis contitutionnel).’; ‘[the
principle of sincere cooperation regulated in Article 4(3) of the TEU] implies, in the first place, the obli-
gation of national authorities to seek legal solutions that enable conflict-free functioning of regulations
shaped by various legislative centers within the multicentric legal system characteristic for the European
Union’.

3% See in this context the comments below (point 4.2 in fine) on the “abusive constitutional borrowing”.
35 The Sejm is the lower chamber of the Polish parliament.
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Court and between the President and that court. In a decision dated 21.04.2020
(Case Kpt 1/20), the Constitutional Court stated that the Supreme Court—also in
connection with the ruling of an international court—does not have the competence
to provide a law-making interpretation of legal provisions leading to a change in the
normative status with respect to the system and organization of the judiciary. In the
opinion of the Constitutional Court, introducing changes in this respect falls within
the exclusive competence of the legislator. The Constitutional Court also indicated
that the appointment of a judge is the exclusive competence of the President, which
he performs at the request of the National Council of the Judiciary personally,
definitively, and without the participation and interference of the Supreme Court.
The decision of 21.04.2020 was preceded by the decision of the Constitutional Court
of 28.01.2020 in a case in which the Constitutional Court suspended the application
of the Resolution of Three Chambers of the Supreme Court.>

Bearing in mind the arguments indicated above in the context of the Constitutional
Court’s judgment in Case U 2/20, it can be concluded that the decision of 21.04.2020
(Kpt 1/20) is manifestly contrary to the case law of the Constitutional Court
pre-2016. It should also be noted that while in the judgment in Case U 2/20 the
Constitutional Court argued that the Supreme Court—by adopting the Resolution of
Three Chambers—had improperly implemented the ECJ’s judgment of 19.11.2019,
without questioning the judgment of the ECJ itself,?’ the decision of 21.04.2020 is
much more confrontational.®® What is important in the context of this analysis is
that when justifying its position the Constitutional Court referred to the principle of
primacy of the Polish Constitution, developed in the case law pre-2016.%° In view
of the comments set out above, it must be concluded that this reference was not
justifiable. The case law of the Constitutional Court pre-2016, when deciding on
the primacy of the Constitution, was issued within the assumptions of a composite
constitutional order of the EU. i.e. with recognition of the axiological identity of
the EU and national legal orders and the need to shape their relations through a
cooperative (dialogue-based) model. The confrontational character of the decision

% As a result, a ‘double track’ has been created in the Polish legal system—the Constitutional Court
decision questioning the legality of the Resolution of 3 Chambers of the Supreme Court has not been
generally accepted (see e.g. the decision of the Criminal Chamber of the Supreme Court, 25 June 2020, I
KZP 1/20).

57" As indicated above, the Court used a number of arguments that referred to the model of cooperation in
the relation between the ECJ and Constitutional Court shaped in the jurisprudence of the Constitutional
Court pre-2016.

8 The Constitutional Court stated directly that “in the justification of the resolution of January 23, 2020
[...] the Supreme Court adopted, approved and detailed, as well as transferred to the Polish legal system
the statements of the ECJ judgment of November 19, 2019 providing for the so-called EU standard of
independence and impartiality of courts. The Supreme Court ignored the provisions of the Constitution
and the binding case law of the Constitutional Tribunal, adopting content that was obviously contrary to
them.”; ‘The judgment of the ECJ, which does not have the treaty based powers in matters concerning
the system and organization of the judiciary of the Member States, may not be treated by the Supreme
Court as a basis for authoritative actions in areas falling within the exclusive, constitutional competence
of organs other than the Supreme Court, i.e. the Sejm and the President of the Republic of Poland’.

3 The Constitutional Court referred here to the Judgment on the Accession Treaty and Judgment on the
Treaty of Lisbon. As to these judgments see Sect. 2 above.
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of 21.04.2020 (Kpt 1/20) clearly breaks with these premises, notwithstanding the
references of the Constitutional Court to the concepts of a democratic state ruled by
law, and the principle of the rule of law as protected constitutional values.

One could argue that the employment by the Polish Constitutional Court of
the notions constituting the core of the liberal constitutional order—like rule
of law, democracy, separation of powers, and the right to a fair trial—has been
acontextual and anti-purposive, since their application in the discussed cases
has served only to reach results which are not consistent with the core imperative
of liberal constitutionalism i.e. strengthening the effective protection of an
individual by safeguarding the system of checks and balances as the major factor
determining the distribution of political power. Consequently, such references by the
Constitutional Court can be perceived as an example of an abusive constitutional
borrowing, being a part of a broader phenomena of abusive judicial review. These
notions, as recently elaborated in comparative constitutional law scholarship,®
shed new light on analysis of the argumentation of the Constitutional Court. The
abusive constitutional borrowing is defined as the use by the courts of Western
liberal democratic constitutional ideas, norms, and institutions in order to carry
out processes of constitutional change that are actually anti-democratic in nature.!
When exercising such abusive constitutional borrowing, judges draw on concepts
and doctrines designed to protect liberal democracy in an abusive way that subverts
their underlying meaning and turns them into tools to actually undermine liberal
democracy.®? The abusive judicial review is understood as interpretation by judges
that intentionally undermines the minimum core of constitutional democracy.®® It
should be noted that abusive judicial review is deemed to pose a particular threat
to liberal democratic orders, inasmuch as it is the courts which—in the structure
of a liberal democracy—are designated as the main defenders of constitutional
democracy that are being called upon to engage in a form of democratic
hedging.®* In particular, it is the constitutional courts that play an important role
in protecting democracy from the threat of democratic backsliding.®> The failure

0 See in particular Landau and Dixon (2020), pp. 1313-1387; Dixon and Landau (2019), pp. 489—496.
6! Dixon and Landau (2019), pp. 489-490.

2 See Landau and Dixon (2020), p. 1326. In particular, “abusive borrowing” is the borrowing of lib-
eral democratic ideas in one of the following ways: (i) highly superficial, or involving the form but not
substance of constitutional democratic norms; (ii) highly selective, picking and choosing certain ele-
ments of liberal democratic constitutionalism; (iii) highly acontextual, ignoring differences in political
or social context; or (iv) that inverts the purpose of democratic norms and ideas so that they have the
opposite effect to previously. See Landau and Dixon (2020), pp. 1332-1333; Dixon and Landau (2021),
pp. 36-55.

63 See Landau and Dixon (2020), pp. 1317, 1322-1334. As one of the examples of abusive judicial

review the authors discuss the practice of the Polish Constitutional Court. See Landau and Dixon (2020),
pp- 1337-1338, 1348, 1352.

%4 See Landau and Dixon (2020), p. 1317. “Democratic hedging” refers to the use of courts “as a hedge
against excessive concentration of power.” See Issacharoff (2011), p. 1002; See generally Issacharoff
(2015).

95 See Issacharoff (2011), p. 1001, 1010-1012; Dixon and Landau (2015), p. 637; Issacharoff (2015)
arguing that strong constitutional courts serve as a bulwark against vulnerability to external threats as
well as internal consolidation of power.
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of a constitutional court to exercise this function may thus become a crucial factor
accelerating the processes of erosion of the liberal democratic order.%

4.3 The Organization and Functioning of the National Judiciary—EU Matter(s)?

The subsequent rulings which confront the current position of the Polish
Constitutional Court with the jurisprudence of the Constitutional Court pre-2016
have been initiated by, respectively, the Disciplinary Chamber of the Supreme
Court (P 7/20) and the Prime Minister (K 3/21). Both judgments refer to a matter of
fundamental importance for the relationship between Poland and the EU—whether
the organization and functioning of the national judiciary are subject (or not) to EU
standards of justice. Although the judgment in case K 3/21 has caught particular
attention, it is worth putting it in the context of the emerging line of jurisprudence of
the Constitutional Court in the matter of concern here.

In case P 7/20 the Supreme Court (Disciplinary Chamber) asked the
Constitutional Court whether Article 4(3) second sentence TEU, in conjunction
with Article 279 TFEU—to the extent that it results in an obligation on a Member
State to implement provisional measures relating to the system and functioning of
its constitutional judicial organs—is consistent with the provisions of the Polish
Constitution. The question of the Supreme Court (Disciplinary Chamber) was
issued as a result of a ruling of the ECJ®” in which it ordered Poland to immediately
suspend the application of the national provisions on the powers of the Disciplinary
Chamber of the Supreme Court with regard to disciplinary cases concerning judges.
It should be noted here that the Disciplinary Chamber of the Supreme Court has
been established within the context of changes to the Polish justice system that are
contested in view of the requirement for judicial independence. Those concerns have
been reflected in a number of requests for preliminary rulings filed with the ECJ
concerning, in particular: the retirement age of judges®; disciplinary proceedings
against judges®; the correctness of the appointment procedure for the post of a
Supreme Court judge’’; and the Disciplinary Chamber of the Supreme Court.”’
In this latter case, the ECJ issued a judgment setting the criteria to evaluate
the independence and impartiality of a court in view of EU standards.”> The

% Landau and Dixon (2020), pp. 1334—1345.
7 See Case C-791/19 R European Commission v. Republic of Poland, ECLI:EU:C:2020:277.

%8 See Case C-522/18 DS v. Zaktad Ubezpieczeri Spotecznych Oddziat w Jasle, ECLI:EU:C:2020:42;
Case C-537/18 YV v. Krajowa Rada Sadownictwa, ECLI:EU:C:2020:136.

% See Joined Cases C-558/18 & C-563/18 Miasto Lowicz and Prokurator Generalny v. Skarb Paristwa
— Wojewoda Lodzki et al., ECLI:EU:C:2020:234; Case C-623/18 Prokuratura Rejonowa w Stubicach v.
BQ, ECLI:EU:C:2020:800.

70 See Case C-487/19 W.Z. (Chambre de contrdle extraordinaire de la Cour supréme—Nomination),
ECLI:EU:C:2021:798 and Case C-508/19 Prokurator Generalny (Chambre disciplinaire de la Cour
supréme—Nomination), ECLI:EU:C:2022:201.

" See Joined Cases C-585/18, C-624/18 & C-625/18 A. K. and Others v. Sad Najwyiszy,
ECLI:EU:C:2019:982.

72 See comments above concerning Case U 2/20.
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independence and impartiality of the Disciplinary Chamber of the Supreme Court
was negatively assessed in the ECJ judgment Commission v Poland, C-791/19.7

A day before the issuance of the judgment of the ECJ in Commission v Poland,
C-791/19, the Constitutional Court ruled’* that the ECJ, when granting interim
measures relating to the system and jurisdiction of Polish courts and the procedure
before Polish courts, acted ultra vires. In this respect Article 4(3) second sentence
TEU, in conjunction with Article 279 TFEU was deemed inconsistent with the
provisions of the Polish Constitution and not covered by the principles of primacy
and direct application of EU law as set out in the Polish Constitution. According
to the Constitutional Court, the interim measures granted by the ECJ, contrary to
Article 4(2) TEU, Article 4(3) first sentence TEU and Article 5(1) TEU, clearly and
significantly infringed on the domain of Polish constitutional regulation. The system
and functioning of Polish courts and the procedure before Polish courts belong to
the constitutional core of the Republic of Poland, which cannot be transferred to
an international organization. According to the Constitutional Court, the European
Union cannot replace the Member States in creating regulations concerning the
system of courts and systemic, procedural and social guarantees of the independence
of courts and the impartiality of judges. The ECJ is neither the supreme body nor a
court of higher instance above the national courts and has no power to take any acts
of authority against the national courts and judges of the Member States.

The widely commented case K 3/21 was initiated by the Prime Minister of the
Republic of Poland who, immediately following the ECJI’s judgment in case A.B.,”
filed a request to the Constitutional Court challenging the (potential) results of that
judgment on the Polish legal system.”® The Constitutional Court, in its judgment of
7 October 2021, ruled”” that Article 1, first and second paragraphs, in conjunction
with Article 4(3) TUE is inconsistent with the Polish Constitution insofar as the
European Union—on the basis of EU law and through its interpretation by the
ECJ—enters ‘a new stage’ of integration; one in which: (i) the EU authorities
act outside the scope of the competences conferred upon them by Poland in the
Treaties; (ii) the Constitution is no longer the supreme law of Poland, which takes
precedence as regards its binding force and application; and (iii) Poland may not
function as a sovereign and democratic state. Moreover, the Constitutional Court
questioned Article 19(1) second subparagraph TEU, declaring it unconstitutional
insofar as it grants domestic courts the competence to bypass the provisions of
the Polish Constitution in the course of adjudication or adjudicate on the basis of
provisions which are not binding, having been revoked by the Sejm and/or ruled by

73 Case C-791/19 Commission v. Poland, ECLI:EU:C:2021:596. See also the judgment of the European
Court of Human Rights in Reczkowicz v. Poland in which the Court found that the Disciplinary Chamber
of the Supreme Court was not a ‘tribunal established by law’ within the meaning of the European Con-
vention (ECtHR 22 July 2021, No. 43447/19, Reczkowicz v. Poland).

74 See Judgment 14 July 2021, P 7/20.
75 Case C-824/18 A.B. and Others v. Krajowa Rada Sadownictwa and Others, ECLI:EU:C:2021:153.

76 See also in this context Joined cases C-585/18, C-624/18 & C-625/18, A.K. et al. v. Sad Najwyzszy,
as commented above.

77 The unprecedented content of the ruling of the Constitutional Court justifies presenting its operative
part in detail.
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the Constitutional Court to be inconsistent with the Polish Constitution. Finally, the
Constitutional Court found Article 19(1) second subparagraph and Article 2 TEU to
be unconstitutional insofar as they grant domestic courts the competence to review
the legality of the procedure for appointing a judge, including the review of the
legality of the act in which the President appoints a judge. In general, the judgment
of the Constitutional Court accepted the arguments provided in the request of the
Prime Minister of the Republic of Poland initiating proceedings.

In the justification of its ruling’® the Constitional Court pointed out that the
essence of the Prime Minister’s application concerns the relationship between treaty
provisions and the principle of the primacy of the Polish Constitution, and thus—
Polish sovereignty. The indicated constitutional problem boils down to defining the
constitutional boundaries of ‘an ever closer union between the peoples of Europe’,
as provided for in Article 1 second paragraph of the TEU. If such a new stage of
integration results in the norms of EU law, especially those derived by the ECJ,
being located outside the limits of powers conferred by the Republic of Poland
and ‘above’ the Polish Constitution, thus causing the loss of sovereignty, then
such a stage of ‘an ever closer union’ violates the Constitution. In the view of the
Constitutional Court, the scope of competences conferred by the Member States on
the EU is basically regulated in the treaties, and among these competences there is
none related to the organization or system of the judiciary. Deriving the competence
to control the organization and system of the judiciary in a Member State from
Article 19 paragraph 1, second paragraph of the TEU constitutes the creation
by the ECJ of new competences. The delimitation of the area of competences
conferred, and those remaining at the exclusive disposal of the Member States, is
also important for defining the boundaries of the so-called principle of primacy of
EU law. The Constitutional Court concluded that not only the normative acts as
defined in the jurisprudence of the ECJ, but also the jurisprudence itself, as part
of the EU normative order, are subject to the constitutional review exercised by
the Constitutional Court. If the practice of ‘progressive activism of the ECJ’ is
not discontinued, the Constitutional Court will be legitimately entitled to exercise
such review and directly assess the constitutionality of the ECJ’s rulings, ‘including
removing them from the Polish legal system’. It should be emphasized in the context
of this analysis that the arguments of the Constitutional Court have been construed
with reference to the jurisprudence of the Constitutional Court pre-2016. Numerous
references to that case law were used to justify the position of the Constitutional
Court’s questioning, in particular, the understanding of the principle of primacy of
EU law and principle of effective legal protection presented in the jurisprudence of
the ECJ regarding matters concerning the Polish judiciary.

78 The full statement of reasons for the judgment in case K 3/21 was published on 16 November 2022,
after more than a year after the date of its issuance.
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The Constitutional Court’s judgment in case K 3/21 has met with a widespread
critical response, both in Poland”® and abroad.® Shortly after the ruling, the
Vice-President of the ECJ issued an order imposing a daily penalty for Poland in
the amount of €1,000,000 for not suspending the application of the provisions of
national legislation relating, in particular, to areas of the jurisdiction of the Discipli-
nary Chamber of the Supreme Court.®! The judgment of the Constitutional Court in
case K 3/21 also became a bone of contention in negotiations between Poland and
the EU concerning the National Recovery Plan (the approval of the NRP has been a
condition to benefit from the EU Reconstruction fund). On 22 December 2021 the
European Commission launched an infringement procedure against Poland because
of serious concerns with respect to the Polish Constitutional Court’s case law, i.e.
its rulings in cases P 7/20 (as commented above) and K 3/21. The Commission con-
sidered that these rulings of the Constitutional Court were in breach of the general
principles of autonomy, primacy, effectiveness and uniform application of EU law
and the binding effect of rulings of the ECJ. Bearing in mind the position taken
by EU authorities and experts in reaction to the Constitutional Court’s judgment in
case K 3/21, the scale and intensity of its legal and political significance and conse-
quences should be assessed as unprecedented for the relationship of the EU and its
Member State.

In the context of this analysis it should be pointed out that the ruling of the
Constitutional Court issued in case K 3/21 was consistent with the positions already
taken by the Court in case P 7/20 as well as cases U 2/20 and Kpt 1/20, as were
commented on above. From this perspective it can be reasonably predicted that
this stance will be confirmed in three other proceedings currently pending before
the Constitutional Court concerning the impact of EU law on the organization and
functioning of the national judiciary (Cases K 7/18, K 5/21 and K 8/21).%

7 See the Statement of Retired Judges of the Polish Constitutional Court dated 10 October 2021; the
Resolution No. 04/2021 of the Committee of Legal Sciences of the Polish Academy of Sciences dated
12 October 2021; the Statement of Deans of Law Facuties of Polish Universities, all opposing the ruling.
See also the commentary to the Statement of Retired Judges of the Polish Constitutional Court prepared
by its two signatories: Biernat and Letowska (2021).

80 See the debate held in the European Parliament with the participation of the Polish Prime Minister
which took place on 19 October 2021 ended with the European Parliament resolution of 21 October 2021
on the rule of law crisis in Poland and the primacy of EU law (2021/2935(RSP)). As to the doctrinal
analysis see, i.a. EU Law Live Symposium on the EU law implications of the Polish Constitutional Court
Decision in case K 3/21 with comments of Craig et al. (2021) at Eulawlive Symposium: The Primacy of
EU Law and the Implications of the Polish Constitutional Court’s Decision in Case K 3/21; Biernat and
Egtowska (2021); Comments Editorial (2021).

81 Order of the Vice-President of the Court, 27 October 2021, C-204/21 R Commission v. Poland.

82 The case K 7/18 was initiated by the Prosecutor General who, following preliminary questions sub-
mitted to the ECJ by the Supreme Court (C-522/18 and C-537/18) filed a request with the Constitutional
Court to examine the compliance of Article 267 TFEU with the Constitution so far as it allows the sub-
mission of preliminary questions regarding the organization of the national judiciary. The request of the
Prime Minister in case K 3/21 was further supported by the application to the Constitutional Court filed
by the group of deputies of governing party (case K 5/21). The applicants in particular questioned the
powers of the ECJ to ‘control national regulations concerning the composition, method of appointment,
powers, system and competences of constitutional authorities of the Member States, in particular the
courts’ and to apply interim measures in cases including the judiciary of the Member States. In Case
8/21 the Prosecutor General questioned the EU competences to impose the financial penalties for failure
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In the doctrine, as well as in the submissions filed during the course of the
proceedings,®® a number of arguments were raised challenging the position of
the applicants and, subsequently, the Constitutional Court’s judgments in cases
P 7/20 and K 3/21. Notwithstanding the formal arguments pointing out that the
Constitutional Court should not engage in a substantive review of the motions
filed,3* the reasoning referred to principles fundamental for EU law and the
relationship between the ECJ and national judiciaries. As has been argued® with
reference to the jurisprudence of the ECJ,® although the organization of the
administration of justice falls within the competence of Member States, when
exercising it they are obliged to comply with obligations stemming from EU law, in
particular with the principle of effective judicial protection. Contrary to the position
of the applicants, the organization of the judiciary is not, viewed in the light of EU
obligations, the exclusive domain of the Member States.®” If national courts are to
decide on questions relating to the application or interpretation of EU law, they must
therefore comply with the requirements of the institutional guarantees set out in the
principle of effective judicial protection. These guarantees are an integral part of the
judicial protection of any rights which individuals derive from EU law. They remain
at the heart of the rule of law, which is the cornerstone of the European legal space
based on mutual trust and mutual recognition of judicial decisions.®® Moreover, as
has been indicated® the Constitutional Court judgments favorable to the request
of the applicants would be irreconcilable with the ECJ’s jurisprudence concerning
the right of the courts to issue a request for a preliminary ruling.”® It has also been

Footnote 82 (continued)

to comply with the prescribed interim measure as well as the EU competences to issue the interim meas-
ures relating to the system and functioning of the constitutional organs of the Republic of Poland.

83 See the submissions of the Ombudsman as referred to below.

84 See, as to the case P 7/20: the submission of the Polish Ombundsman dated 15 May 2020; as to
the case K 7/18: the submission of the Polish Ombundsman dated 27 September 2018; Biernat and
Kawczyniska (2018), p. 3.

85 See, as to the case P 7/20, the submission of the Polish Ombundsman dated 14 April 2021.

86 Case C-619/18 Commission v. Poland, ECLI:EU:C:2019:531, para. 52; Joined Cases C-585/18,
C-624/18 & C-625/18 A.K. et al. v. Sad Najwyzszy, ECLI:EU:C:2019:982, para. 75; Case C-192/18
Commission v. Poland, ECLI:EU:C:2019:924, para. 102; Joined Cases C-558/18 & C-563/18 Miasto
Lowicz and Prokurator Generalny v. Skarb Paristwa—Wojewoda £6dzki et al., ECLI:EU:C:2020:234,
para. 36; Case C-824/18, A.B. and Others v. Krajowa Rada Sadownictwa and Others,
ECLI:EU:C:2021:153, para. 68.

87 See, as to the case K 7/18, Safjan and Diisterhaus (2019), p. 211.

88 See, as to the case P 7/20, the submission of the Polish Ombundsman dated 14 April 2021.

89 See, as to the case K 7/18: the submission of the Polish Ombundsman dated 16 October 2018, p-
10-11; Biernat and Kawczyriska (2018), p. 6; as to the case P 7/20: the submission of the Polish
Ombundsman dated 14 April 2021.

% See, in respect of the case K 7/18, the submission of the Polish Ombundsman dated filed 16 Octo-
ber 2018, p. 10-11; Biernat and Kawczynska (2018), p. 6. In this context see in particular the ECJ’s
judgments: Joined Cases C-188/10 & C-189/10 Aziz Melki and Sélim Abdeli, ECLI:EU:C:2010:363,
para. 57; Case C-416/10, KriZan et al. v. Slovenska inSpekcia Zivotného prostredia, ECLI:EU:C:2013:8,
para. 73; Case C-112/13 A v. B et al., ECLI:EU:C:2014:2195, para. 46; Case C-614/14 Ognyanov,
ECLLEU:C:2016:514, para 25; Case C-585/18, C-624/18 and C-625/18 A.K. et al. v. Sad Najwyzszy,
ECLILEU:C:2019:982, para. 103; Case C-824/18, A.B. and Others v. Krajowa Rada Sadownictwa
and Others, ECLI:EU:C:2021:153, para. 93-95.
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pointed out that the legal regime established as a result of changes made with
respect to the Constitutional Court, the National Council of the Judiciary, and the
Supreme Court—changes made in breach of the standards of the Polish Constitution
as well as the requirements prescribed under EU law and the European Convention
on Human Rights—is not part of the constitutional identity of the Republic of
Poland. Constitutional identity with respect to the right to a fair trial results from
Article 45.1 of the Polish Constitution, and the essence of that right (being the right
to an impartial and independent court) corresponds to the EU principle of effective
judicial protection. As has been pointed out by commentators, the purpose of the
proceedings before the Constitutional Court was not to resolve any existing, real,
irremovable contradiction between the standards of the Polish Constitution on the
one hand and those of EU law on the other. The real aim was to provide cover for
ordinary national legislation which lowered the standard of judicial independence
below the level required by both the Polish Constitution and EU law. In this sense,
the illusion of a contradiction between EU law and the Polish Constitution was
artificially created.” The permanent nature of the shortcomings of the national
judicial authorities leads to an effect that is unacceptable from the perspective of the
autonomy and effectiveness of EU law.”?

Nor can the position of the Polish Constitutional Court be justified in view of the
jurisprudence of other apex courts of EU Member States which have been engaged
in a conflicting track with the ECJ. It should be noted in this context that that the ref-
erences to the case law of the constitutional courts of, i.a., Germany, Czech Repub-
lic, France, Spain as well as the Supreme Court of Denmark was part of the grounds
in case P 7/20 and K 3/21.°* According to the Constitutional Court its judgment fits
within this line of judgments questioning the supremacy of the EU law and allow-
ing for the judicial control of EU ultra vires acts. Such argumentation is entirely
unfounded when one takes into account the context, merits, and effects of the con-
stitutional conflicts as invoked by the Constitutional Court. Firstly, most of them
remained in the declaratory stage. Notwithstanding the claim to the supremacy of
a national constitution over EU law made by the constitutional courts, in concrete
cases they managed to avoid a real conflict between the national constitutions and
EU law.” Secondly, for the reasons indicated above (context, merits, and the effects
of the constitutional conflicts), the cases where there was a real conflict between

! See commentary to the statement of retired judges of the Constitutional Tribunal by Stanistaw Bier-
nat, Ewa Letowska: Biernat and Lectowska (2021).

92 See, as to the case P 7/20, the submission of the Polish Ombundsman dated 14 April 2021.

93 The references to the jurisprudence of the apex courts of EU Member States questioning the suprem-
acy of the EU law constituted the substantial part of the request of the Prime Minister in case K 3/21.

% A model example of the avoidance of such a conflict in the course of judicial dialogue between
the the Court of Justice and the constitutional court (here: Italian Constitutional Court) is the Tarrico
saga. See the ECJ’s judgment in Case C-105/14, Criminal proceedings against Ivo Taricco and Others,
ECLI:EEU:C:2015:555, which triggered the request for the preliminary ruling issued by the Italian Con-
stitutional Court. In response to the stance of the Italian Constitutional Court the ECJ delivered its judg-
ment in Case C-42/17, Criminal proceedings against M.A.S. and M.B., ECLI:EU:C:2017:936.
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the Court of Justice and the apex courts of Member States”™ cannot be compared
with the dispute between the Polish Constitutional Court and the Court of Justice.
Generally, the conflicting judgments of the apex courts in other Member States
concerned strictly-defined contentious issues that arose in the interpretations of the
domestic constitution and EU law, mainly in particular areas of substantive law.”®
In Holubec case”’ the controversy referred to the pension rights of Czech citizens
in a specific context after the dissolution of Czechoslovakia. The specifics of this
first case in which the doctrine of ultra vires was actually applied by a national court
were related to the very particular context of the Czechoslovak pension saga.’® In
the Ajos case” the dispute concerned the prohibition against discrimination on
grounds of age. According to the Danish Supreme Court, the Danish Accession
Act did not allow for unwritten general EU law principles, such as the prohibition
against discrimination on grounds of age, to be applied directly and take precedence
over national law in a dispute between private parties. In the PSPP judgment of the
German Federal Constitutional Court of 5 May 2020'°—which was of particular
relevance for the argumentation of the Polish Constitutional Court—the core of the
dispute was the interpretation of the EU principle of proportionality. Notwithstand-
ing its highly controversial rhetoric and questionable argumentation, the ruling of
the German Federal Constitutional Court was in fact a call for more engagement
on the part of the ECJ in the scrutiny of the proportionality of the ECB’s acts.'! In
sharp contrast to the above jurisprudence, the core of the dispute in the discussed
cases of the Polish Constitutional Court was the Court’s challenge of the axiological
foundations of the EU as expressed in Articles 2 and 19(1) of the TEU, in particu-
lar the rule of law and effective judicial protection for the individual, as well as the
resulting guarantees of judicial independence. These principles can be considered as

95 See in particular the conflicts between the ECJ and, respectively, the Constitutional Court of the
Czech Republic, the Supreme Court of Denmark and the German Federal Constitutional Court, as
referred to below.

% See Biernat and Letowska (2021).

7 See the judgement of the Constitutional Court of the Czech Rebublic of 31 January 2012, Pl Us
5/1 issued following the ECJ’s judgment in Case C-399/09, Marie Landtova v Ceska sprava socialniho
zabezpeceni, ECLI:EU:C:2011:415.

%8 And, as one of the commentators has suggested, “judicial weariness and judicial ego”. See the analy-
sis of the extra legal factors of this dispute in Bobek (2014), pp. 54-89.

9 See the judgement of the Danish Supreme Court of 6 Dec. 2016 in Case 15/2014, Dansk Industri (DI)
acting for Ajos A/S v. the estate left by A, UfR 2017.824 H issued following the ECJ’s judgment in Case
C-441/14, Dansk Industri (DI), acting on behalf of Ajos A/S v. Estate of Karsten Eigil Rasmussen, Judg-
ment of the Court (Grand Chamber), ECLI:EU:C:2016:278.

100 2 BvR 859/15, 2 BvR 980/16, 2 BvR 2006/15, 2 BvR 1651/15, ECLL:DE:BVerfG:2020:rs2020050
5.2bvr085915 issued following the ECJ’s judgment in Case C-493/17 Proceedings brought by Heinrich
Weiss and Others, ECLI:EU:C:2018:1000.

101 1p this sense it was—paradoxically—a call for “more ECJ” and cannot be compared with the context
and results of the rulings of the Polish Constitutional Court. For more on this point, see the comments of
the judge of the German Federal Constitutional Court, Ulrich Maidowski after issuing the PSPP judg-
ment at https://dprv.eu/index.php/rueckblick.
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core to the EU’s (constitutional) identity.'”> The dispute over the content and scope
of these principles that is taking place between the Polish Constitutional Court and
the Court of Justice is therefore unprecedented vis-a-vis the other constitutional con-
flicts in the EU. For the first time the very axiological foundations on which the
EU is based, as expressed in the Treaties and the jurisprudence of the Court of Jus-
tice, have been called into question. The axiological nature of this conflict is key to
distinguishing the Polish case from the primacy disputes in other Member States.
Moreover, when justifying the variance of the discussed case law of the Polish Con-
stitutional Court with the conflicting rulings of other Member States apex courts
one must also point out that before such conflicting judgments were issued by those
courts, the Court of Justice had the opportunity to take its stance by issuing pre-
liminary rulings.!®® Furthermore, the divergences between the jurisprudence of the
constitutional courts of other Member States and the case law of the CJEU were of
a temporary nature and were usually eliminated through changes in domestic law
or the practice of legal (and political) actors. They did not result in a Member State
challenging their fundamental duties of loyalty to the EU.!*

When looking at the above discussed cases from the perspective of the Constitu-
tional Court’s jurisprudence pre-2016—which is the perspective of this analysis—
the following reasoning can be added to the arguments presented above. From the
Constitutional Court’s jurisprudence pre-2016 it can be inferred that it is the Con-
stitutional Court, as the guardian of (the supremacy) of the Constitution, that shall
decide—from the perspective of the Polish Constitution—on the scope of the inter-
ference of EU law into the Polish legal system. It was also confirmed in the Consti-
tutional Court’s jurisprudence pre-2016 that in case of a collision between the rul-
ings of the Court and the ECJ, the Constitutional Court shall retain the position of
‘the court of last resort’. However, an indispensable element of such jurisprudence
was the Constitutional Court’s reference to the ‘axiological identity’ of Poland and
the EU. As was stressed in the Court’s jurisprudence, the Constitution of the Repub-
lic of Poland and EU law are based on the same shared values defining the nature of
a democratic state, rule of law, and the catalogue and content of fundamental rights.
The basis of full axiological compatibility encompasses the identical axiological
inspiration of the EU and the Republic of Poland. The statements of the Constitu-
tional Court concerning the ‘axiological identity’ of Poland and the EU were firmly
grounded and justified in view of its jurisprudence pre-2016, including the juris-
prudence concerning EU matters, which expressed the development of (the princi-
ples of) liberal democracy in Poland. From such a perspective, it can be argued that
in order to remain consistent with its case law pre-2016 the Constitutional Court

102 As to “the very identity of the European Union” see the judgments of the ECJ issued on 16" Febru-
ary 2022 in cases: C-157/21, Republic of Poland v. European Parliament and Council of the European
Union, ECLI:EU:C:2022:98 and C-156/21, Hungary v. European Parliament and Council of the Euro-
pean Union, ECLI:EU:C:2022:97.

103 See notes 97, 99 and 100 above.

104 See Biernat and Eetowska (2021). See in this respect the follow-up of the cases referred to above.
Contrary to the Polish case, none of these conflicts resulted in a permanent clash between EU and
national law.
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should remain open to the emerging line of judgments of the ECJ concerning the
standards of justice in the EU, construed through the prism of Article 2 TEU.!®
That would require that the Constitutional Court accepts that the axiological basis
of the organization of the administration of justice in a Member State falls within
the scope of EU law, and it would not question the scope of application of EU law
as determined in the (future) rulings of the ECJ. Any potential doubts in this respect
should be resolved on the basis of preliminary proceedings.!”® Such a position could
be achieved by a consistent interpretation of the relevant constitutional provisions
as viewed through the notion of the axiological identity of Poland and EU.!*” From
the Polish constitutional perspective, this interpretation could be supported by the
principle of favourable predisposition towards the process of European integration.
Such an approach would express the Constitutional Court’s trust in the axiologi-
cal foundation of the EU’s composite constitutional order. In view of this proposed
argumentation, the requests for Constitutional Court rulings in the cases discussed
above could not be granted positive consideration. The decision on whether or not
the organization and functioning of the national judiciary are subject to the EU
standards of justice would have to be left to the ECIJ.

5 Conclusions

The analysis proposed in this article has been focused on the position of the Polish
Constitutional Court in relation to the ECJ. The cut-off date for such analysis
has been determined by the constitutional crisis in Poland, whereby the systemic
position of the Constitutional Court has been challenged. As has been argued, the
constitutional crisis (which began at the end of 2015) resulted in a new model of

105 See in particular the ECJ’s judgments: Case C-64/16, Associacio Sindical dos Juizes Portugueses
v. Tribunal de Contas, ECLI:EU:C:2018:117; Joined Cases C-585/18, C-624/18 & C-625/18 A.K. and
Others v. Sad Najwyzszy, ECLI:EU:C:2019:982; Case C-216/18 PPU LM, ECLI:EU:C:2018:586; Case
C-284/16, Slowakische Republik v. Achmea BV, ECLL:EU:C:2018:158; Case C-619/18 R European
Commission v. Republic of Poland, ECLI:EU:C:2018:1021; Case C-619/18 European Commission V.
Republic of Poland, ECLI:EU:C:2019:531; Case C-192/18 European Commission v. Republic of Poland,
EU:C:2019:924; Case C-791/19 R European Commission v. Republic of Poland, ECLI:EU:C:2020:277;
Joined Cases C-558/18 & C-563/18 Miasto Lowicz and Prokurator Generalny v. Skarb Parstwa—
Wojewoda Lodzki et al., ECLI:IEU:C:2020:234; Case C-824/18 A.B. and Others v. Krajowa Rada
Sadownictwa and Others, ECLI:EU:C:2021:153; Joined Cases C-83/19, C-127/19, C-195/19, C-291/19,
C-355/19 & C-397/19 Asociatia “Forumul Judecitorilor din Roméania” and Others v. Inspectia Judiciard
and Others, ECLI:EU:C:2021:393; Case C-791/19 European Commission v. Republic of Poland,
ECLIL:EU:C:2021:596.. In accordance with the EU law standard elaborated by the ECJ, while the organi-
zation of the administration of justice falls within the competence of the Member States, when exercising
it, they are required to comply with the obligations arising for them from EU law, in particular from the
treaty principle of effective judicial protection requiring the judicial independence.

106 1t should be noted that in case the Constitutional Court provides preliminary questions to the ECJ,
issues around their admissibility might appear when they are sent by a judicial panel composed of
person(s) whose legitimacy to sit on it is questioned. See the judgment of the European Court of Human
Rights in Case No. 4907/18, Xero Flor w Polsce sp. z 0.0. v. Poland, referred to in note 43.

107 The ideas of effective legal protection, independence of the judiciary as well as separation of powers
are part of the normative framework of the Polish Constitution.
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constitutional adjudication in Poland—in this new model the Constitutional Court,
stripped of its counter-majoritarian power, cannot be perceived as the guardian of
liberal democracy. Such a change in the role of the Constitutional Court has resulted
in a shift in the direction of the Court’s case law in European matters, in particular
with respect to the ECJ. The jurisprudence of the Polish Constitutional Court after
2015 remains in line with the policy of the Polish authorities to question, on the
grounds of national sovereignty, the ECJ’s evolving case law on the EU standards of
justice, centred on particular aspects of the rule of law. It has been argued here that
the point of reference for the assessment of any rulings of the Constitutional Court in
the regarded area can/should be provided by the jurisprudence of the Constitutional
Court pre-2016.

The case law of the Polish Constitutional Court referring to the ECJ has developed
over the course of more than a decade. The crucial viewpoint in the position of
the Constitutional Court was, on the one hand, to stress the need to preserve the
supremacy of the Polish Constitution over EU law, and—on the other—to recognise
the role of the ECJ in the legal system of the European Union and remain open to
a dialogue between the two Courts. This openness to a dialogue with the ECJ was
confirmed in the Constitutional Court’s case law regarding the preliminary ruling
procedure and recognition of a conforming interpretation as a means of effecting
a constitutional discourse between the ECJ and the Constitutional Court. It should
be noted that, notwithstanding some controversies, the jurisprudence of the
Constitutional Court pre-2016 with respect to the ECJ was coherent and consistent,
based on clearly articulated principles and concepts, like the supremacy of the
Constitution, the axiological identity of Poland and the EU, and the recognition
of the role of the ECJ as the only court competent to rule on the validity and
interpretation of EU law. As has been argued here, the relationship between
the ECJ and the Constitutional Court pre-2016 can be conceptualized through
the lens of constitutional pluralism, in particular in its ‘dialogical version’. The
important condition for such a conclusion was recognition that the Constitutional
Court’s jurisprudence pre-2016 fulfilled a crucial requirement of the constitutional
pluralism, i.e. compliance with the principles of liberal democracy. From this
perspective the statements of the Constitutional Court concerning the ‘axiological
identity’ of Poland and the EU were firmly grounded and justified. The Polish
Constitutional Court’s jurisprudence pre-2016, including the Court’s jurisprudence
concerning EU matters, expressed the development of (the principles of) liberal
democracy in Poland—being at the same time the axiological aim and aspiration
of the constitutionalism of the EU. The jurisprudence of the Constitutional Court
provided the solid basis for dialogue with the ECJ, whereby such a dialogue
remained within the process of building the composite constitutional order of the
EU.

From the perspective of the Polish Constitutional Court’s jurisprudence pre-2016,
one can identify and assess the current shift in the Court’s case law as regards Euro-
pean matters, and in particular the ECJ. Such a development leads to the conclu-
sion that the standards and principles elaborated in the Constitutional Court juris-
prudence pre-2016 with respect to the role of the ECJ have been undermined. That
is notwithstanding the numerous references to the juriprudence of the Constitutional
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Court pre-2016 in the current case law of the Court. The same words and concepts
(such as the primacy of the Constitution; the principle of protection of state sover-
eignty in the process of European integration; the constitutional identity; the princi-
ple of sincere cooperation between the EU and the Member States)—when deprived
of the shared axiological context—gain different meanings and lead to different
results. In the jurisprudence of the Constitutional Court pre-2016 they were express-
ing the pluralist vision of the EU legal order, based on the assumption of the axi-
ological identity of the EU and national legal orders i.e. commonly-shared values of
liberal democracy. Only based on such an assumption could the relationship between
the two Courts—the Polish Constitutional Court and the ECJ—avoid a conflicting
track and be shaped through a cooperative (dialogue-based) model. After 2015 the
same constitutional concepts have been engaged in the process of legitimizing the
acts adopted by the parliamentary majority and as tools to confront the EU institu-
tions, including the ECJ. Moreover, as has been argued above, the employment by
the Polish Constitutional Court of the notions constituting the core of the liberal
constitutional order, such as the rule of law, democracy, separation of powers, and
the right to a fair trial, may be deemed to constitute an example of abusive consti-
tutional borrowing, being a part of a broader phenomena of abusive judicial review.
This aspect of the erosion of the liberal democratic constitutional order—bearing in
mind the position and role of a constitutional court within its structure—raises par-
ticular concerns. The recent judgments of the Constitutional Court discussed herein
have brought about a serious threat not only to the relationship between the Polish
Constitutional Court and the ECJ, but to the position of Poland as an EU Member
State. Such changes can and should be analysed and assessed in view of the change
of the systemic position of the Constitutional Court within the constitutional system
in Poland. In particular, as has been argued the current jurisprudence of the Consti-
tutional Court and, more generally, its relationships to other state authorities, breaks
with the assumptions of liberal constitutionalism and liberal democracy which were
foundational for the jurisprudence of the Polish Constitutional Court pre-2016.
These factors decisively determine the position of the ECJ in the current case law of
the Polish Constitutional Court, as well as the expectations as to the future direction
of its rulings with respect to EU matters.
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